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KEY FINDINGS

Only about a quarter of 2 2 Countries with little
or no enforcement
world exports come from

countries with active

law enforcement against 1 1 Countries with only
companies bribing abroad.

Enforcement levels

Countries listed in order of their share of world exports

p Active Enforcement P Moderate Enforcement
7 countries with 4 countries with
27% of global exports 3.8% global exports
United States, Germany, United Kingdom, Australia, Sweden, Brazil, Portugal

ltaly, Switzerland, Norway, Israel

p Limited Enforcement p Little or No Enforcement
11 countries with 22 countries with
12.3% global exports 39.6% global exports
France, Netherlands, Canada, Austria, China, Japan, South Korea, Hong Kong,
Hungary, South Africa, Chile, Greece, Singapore, India, Spain, Mexico, Russia,
Argentina, New Zealand, Lithuania Belgium, Ireland, Poland, Turkey,

Denmark, Czech Republic, Luxembourg,
Slovakia, Finland, Colombia, Slovenia,
Bulgaria, Estonia,

Costa Rica, Iceland and Latvia could not be classified, as their very low shares in world exports do not permit
distinctions between the enforcement categories. Peru became party to the Convention in July 2018, too recent

for inclusion in this report.
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FIGURE 1: Changes in improved: ¢
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The enforcement categories (Active, Moderate, Limited, Little or No) show the level of enforcement efforts
against foreign bribery. A country that is an “Active enforcer” initiates many investigations into foreign bribery
offences; these investigations reach the courts; the authorities press charges and courts convict individuals
and/or companies both in ordinary cases and in major cases in which bribers are convicted and receive
substantial sanctions.

“Moderate Enforcement” and “Limited Enforcement” indicate stages of progress, but are considered insufficient

deterrence. Where there is “Little or No Enforcement”, there is no deterrence. More details on the methodology
can be found in Section V.
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EXEGUTIVE SUMMARY

Transparency International’s 2018 Progress Report is an independent assessment of the
enforcement of the Organisation for Economic Co-operation and Development (OECD) Anti-Bribery
Convention, which requires parties to criminalise bribery of foreign public officials and introduce
related measures. The Convention is a key instrument for curbing global corruption because the

44 signatory countries are responsible for approximately 65 per cent of world exports' and more
than 75 per cent of total foreign direct investment outflows.2 This twelfth such report also assesses
enforcement in China, Hong Kong Special Administrative Region of the People's Republic of China,?
India and Singapore, which are not parties* to the OECD Convention but are major exporters,
accounting for 18 per cent of world exports. Hong Kong is covered separately in the report, as

it is an autonomous territory, with a different legal system from China and export data compiled
separately. The report has been prepared by Transparency International, with contributions from our
national chapters and experts in 41 OECD Convention countries, as well as in China, Hong Kong SAR,

India and Singapore.

Just over 20 years since the Convention was adopted,
its multilateral approach to international corruption is
needed now more than ever. World merchandise trade
more than quadrupled in volume between 1980 and
2011,5 while competition for markets has intensified.
This has increased the risk of cross-border bribery and
corruption, which has enormous negative consequences
for people in affected countries by threatening foreign
investment, diverting resources and undermining the
rule of law. Developed countries in particular have both
a self-interest and an obligation to tackle the problem.
Top priority should be directed to cases of grand
corruption involving politicians and senior public officials,
which have serious corrosive political and societal
consequences and block achievement of the UN
Sustainable Development Goals.

Based on enforcement data, the report classifies
countries into four enforcement levels (Active, Moderate,
Limited and Little/No). Disappointingly, there has been
little change in the overall enforcement level (taking the
share of world exports into account) since the last report
in 2015. The number of countries in the top two levels
has increased by only one, and these nations account
for roughly the same share of world exports as in

2015.% This apparent standstill means the convention’s
fundamental goal of creating a corruption-free level
playing field for global trade is still far from being
achieved, due to insufficient enforcement.
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There have been improvements in eight countries,

with three (Israel, Italy and Norway) moving into the
Active category, three (Brazil, Portugal and Sweden)
joining the Moderate category and two (Argentina and
Chile) entering the Limited category. The two biggest
improvers are Israel (from Little or No Enforcement

to Active Enforcement) and Brazil (from Little or No
Enforcement to Moderate Enforcement). Taken together,
these countries account for 7.1 per cent of world
exports. There are now seven countries in the Active
category accounting for 27 per cent of world exports,
up from four countries in 2015 accounting for 22.8 per
cent of world exports.

However, this is offset by four countries — Austria,
Canada, Finland and South Korea — accounting for
6.7 per cent of world exports, with declining levels of
enforcement, with the biggest deterioration in Finland.

In this 2018 report, China, Hong Kong,’ India and
Singapore - all with 2 per cent or more of world
exports, but not parties® to the OECD Convention —

are classified for the first time and all fall into the lowest
level (Little or No Enforcement). This poor performance
argues for these countries’ accession to the OECD Anti-
Bribery Convention.

The report contains enforcement and case information
from multiple and varied sources. Where possible it
draws on information published or made available by



country enforcement authorities. Where not possible,

it collects information from OECD reports and other
public sources, including media reports. For most
countries, Transparency International’s experts reported
inadequate public statistical information and insufficient
access to case law, a major deficiency which needs to
be remedied.

The report’s snapshots of each country’s legal
framework and enforcement system give some of

the reasons for inadequate performance. While many
countries show notable improvements, most still have
significant deficiencies that impede enforcement and
should be promptly addressed. These include insufficient
resources and skills in enforcement agencies, weak
whistleblower protection and inadequacies in mutual
legal assistance. In an increasingly interdependent world,
mutual legal assistance and other forms of international
cooperation are key and require priority attention from
OECD Convention parties.

These challenges are also highlighted in five case studies
covering some of the world’s most complex cross-
border grand corruption cases, concerning Airbus,
Odebrecht, Rio Tinto, SBM Offshore and Sinopec.

Based on our research findings, we make country-
specific recommendations in each country report. In
addition, key overall recommendations are as follows:

e Countries party to the Convention and other
major exporters should scale up their foreign
bribery enforcement.

»  Convention parties and other major exporters
should address weaknesses in their legal
frameworks and enforcement systems, and
give priority to foreign bribery enforcement,
as well as enforcement against related money
laundering offences, and tax and accounting
violations.

»  Convention parties and other major exporters
should strengthen anti-money laundering
systems to help detection of foreign bribery;
this should include creation of public registers
of beneficial ownership.

»  Convention parties and other major exporters
whose performance has deteriorated over the
past four years should review and address
underlying causes.

Countries party to the Convention and
other major exporters should ensure that
settlements in bribery cases meet adequate
standards of transparency, accountability
and due process.°

»  Settlement agreements should be made public
—including their terms and justification, the facts
of the case and the resulting offences. They
should be subject to meaningful judicial review
and provide for effective sanctions.

»  Settlement procedures should involve countries
and groups affected by the foreign bribery and
as far as possible include compensation as part
of the settlement agreement.

»  The OECD Working Group on Bribery (WGB)
should develop guidance in this area.

The OECD WGB should make public its
dissatisfaction when countries party to the
Convention fail to enforce against foreign
bribery, related money laundering offences
and false accounting violations.

»  The WGB should disseminate widely an annual
list of countries that have failed to produce
meaningful enforcement results in the last 3-4
years, and an annual summary of leading WGB
recommendations that Convention parties have
failed to comply with.

»  The WGB should also publish an annual list of
countries that have taken significant steps to
improve enforcement.

Countries party to the Convention and
other major exporters should publish up-to-
date data and case information; the OECD
WGB should provide guidance and create a
database to house such information.

»  Parties to the Convention and other major
exporters should publish annual statistics for
each stage of the foreign bribery enforcement
process (investigations, cases opened and
cases concluded) in line with the data required
in the Phase 4 questionnaire,’® as well as on
related offences and mutual legal assistance.

»  The OECD WGB should carry out a horizontal
assessment of this issue across all countries
party to the Convention, develop guidance and
provide technical assistance. The OECD should
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also create an open database of statistical data
and case information.

Countries party to the Convention, other major
exporters and the OECD WGB should increase
efforts to improve mutual legal assistance, in
cooperation with other relevant anti-corruption
review bodies.

Parties and other major exporters should ensure
adequate resources, training and guidance,

and reasonable response rates, and increase
the use of joint investigation teams. The

dual criminality requirement® for mutual legal
assistance should be interpreted broadly.

The OECD WGB should carry out a horizontal
assessment of mutual legal assistance
performance across all parties, and work with
other anti-corruption review bodies to develop
guidance materials and foster exchange of
experience at meetings of representatives.

China, Hong Kong, India and Singapore should
enforce against foreign bribery and accede to
the OECD Anti-Bribery Convention. The OECD
WGB should continue to encourage them to
do so.

China, Hong Kong and India should initiate
enforcement against foreign bribery and related
offences in line with their obligations under

the UN Convention against Corruption, and
Singapore should increase enforcement.

These countries should publish data on
enforcement results and information on
case resolutions.

They should, like other major exporters,
become party to the OECD Convention
and participate in OECD WGB reviews.

The OECD WGB should increase its efforts
to persuade China, Hong Kong, India and
Singapore to become parties to the OECD
Anti-Bribery Convention, including efforts
within the G20.

KEY ELEMENTS OF THE REPORT’S
CLASSIFICATION SYSTEM'°

¢ Four enforcement categories: “Active”,
“Moderate”, “Limited” and “Little or
No” Enforcement.

e Countries are scored based on
enforcement performance at different
stages, i.e. number of investigations
commenced, cases opened (charges
filed), and cases concluded with sanctions
over a four-year period (2014-2017).

» Different weights are assigned according
to the stages of enforcement and the
significance of cases.

»  Countries are categorised based on
their share of world exports.



|. GLOBAL FINDINGS
AND RECOMMENDATIONS

Just over 20 years after adoption of the OECD Anti-Bribery Convention, in an interdependent
world in which trade is steadily growing, it is worth remembering the first lines of the Preamble

of the Convention:

- Considering that bribery is a widespread phenomenon in international business
transactions, including trade and investment, which raises serious moral and political
concerns, undermines good governance and economic development, and distorts

international competitive conditions;

- Gonsidering that all countries share a responsibility to combat bribery in international

business transactions ...

This is a time for renewed commitment to the Convention and the values and goals it embodies.

This report is an independent assessment of the status
of enforcement of the OECD Anti-Bribery Convention in
41 of its 44 parties, as well as China, Hong Kong SAR,
India and Singapore, from 2014 to 2017. China, Hong
Kong, India and Singapore are included because they
are major exporters, each with a share of world trade
of over 2 per cent. All of them, in particular China,

are vital to successful collective action against foreign
bribery. They are also bound by similar provisions on
criminalisation and enforcement against foreign bribery
under the UN Convention against Corruption (UNCAC).
Hong Kong is covered separately from China in the
report, as it is an autonomous territory, with a different
legal system and export data compiled separately.

The report has six sections:

Section | presents an overview table reflecting the
status of enforcement in 40 of the 44 parties to the
Convention,plus China, Hong Kong, India and
Singapore. Although they are parties to the OECD
Convention, Costa Rica, Iceland and Latvia are not
classified as their share of world exports is too small
to make this possible — see Section V on methodology
for further details. Nevertheless, as a new party to the
Convention since 2017, a country report on Costa Rica
is included in the report. Peru is not covered in the
report, as it became party to Convention in July 2018,
too recent for inclusion. In the table, each of the 40
parties plus China, Hong Kong, India and Singapore

are placed in one of four enforcement categories (Active,
Moderate, Limited, Little or No). “Active Enforcement”

is considered a major deterrent to foreign bribery.
“Moderate Enforcement” and “Limited Enforcement”
indicate stages of progress, but represent insufficient
deterrence. Where there is “Little or No Enforcement”,
there is no deterrent effect on foreign bribery.

Section | also presents key findings across the 41
countries party to the Convention, as well as China,
Hong Kong, India and Singapore, on the availability of
enforcement data, the quality of mutual legal assistance
and the status of the legal framework and enforcement
systems. It highlights critical issues, including levels

of resources, whistleblower protection, the adequacy
of sanctions, settlement arrangements and the extent
to which legal persons can be held liable for foreign
bribery. The section concludes with global policy
recommendations for national governments and

the OECD Working Group on Bribery (WGB).

Section Il presents detailed country reports for 41 of

the countries party to the Convention (excluding Iceland,
Latvia and Peru) and Section Il covers China, Hong
Kong, India and Singapore. Section IV profiles five major
foreign bribery cases with global reach during the four-
year period covered by the report. Section V explains
the methodology and Section VI lists country and
regional experts who contributed to the report.



TABLE 1: INVESTIGATIONS AND CASES: 2014-2017

% Share of | Investigations commenced Major cases commenced Other cases commenced
exports (weight of 1) (weight of 4) (weight of 2)
Average
2014-2017*%| 2014 2015 2016 2017 2014 2015 2016 2017 2014 2015 2016 2017
Active Enforcement (7 countries) 27% global exports
United States 9.8 17 3 8 4 2 0 1 3 2 3 1 1
Germany 7.7 11 13 8 8 1 3 0 1 1 4 3 0
United Kingdom 3.7 6 3 8 19 2 3 1 1 0 1 1 0
Italy 2.7 3 3 11 10 1 0 1 3 7 0 3 1
Switzerland 2.0 27 61 27 / 1 0 0 0 0 0 0 2
Norway 0.7 0 2 0 1 1 0 0 0 1 0 0 0
Israel 0.4 1 6 2 4 0 0 1 0 0 0 0 0
Moderate Enforcement (4 countries) 3.8% global exports
Australia 1.2 4 4 7 4 0 1 0 1 0 0 0 0
Sweden 1.1 0 4 3 0 0 0 0 2 0 1 0 0
Brazil 1.1 2 3 2 2 1 0 0 0 0 0 0 0
Portugal 0.4 2 2 0 0 0 0 1 0 0 0 0 0
Limited Enforcement (11 countries) 12.3% global exports

France 3.5 16 8 8 8 0 0 0 1 0 0 0 0
Netherlands 3.1 0 1 3 3 0 0 0 0 0 0 1 1
Canada 2.3 0 0 0 0 2 1 0 0 0 0 1 0
Austria 1.0 0 0 0 0 0 0 0 2 0 0 0 0
Hungary** 0.5 0 2 3 2 0 0 0 0 0 2 2 2
South Africa** 0.5 15 0 0 0 0 0 0 0 0 0 0 0
Chile** 0.4 0 2 2 7 0 0 0 0 0 0 0 0
Greece** 0.3 3 2 0 1 0 0 0 0 1 0 1 0
Argentina** 0.3 0 1 3 5 0 0 0 0 0 0 0 0
New Zealand** 0.2 1 3 2 2 0 0 0 0 0 0 0 0
Lithuania 0.2 0 0 2 0 0 0 0 0 0 0 0 0
| litleorNoEnforcement (22countries) 39.6% global exports |
China*** 10.8 0 0 0 0 0 0 0 0 0 0 0 0
Japan 3.8 0 0 0 0 1 0 0 0 0 0 0 0
South Korea 3.0 0 0 0 1 0 1 0 0 0 0 0 0
Hong Kong*** 2.8 0 0 0 0 0 0 0 0 0 0 0 0
Singapore *** 2.3 0 0 0 0 0 0 0 0 0 0 0 0
India*** 2.1 0 0 0 0 0 0 0 0 0 0 0 0
Spain 1.9 2 2 1 1 1 0 0 0 0 0 1 0
Mexico 1.9 1 2 0 0 0 0 0 0 0 0 0 0
Russia 1.9 0 0 0 0 0 0 0 0 0 0 0 0
Belgium 1.8 1 0 1 4 0 0 0 0 0 1 0 0
Ireland 1.6 0 0 0 0 0 0 0 0 0 0 0 0
Poland 1.2 0 0 0 0 0 0 0 0 0 0 0 0
Turkey 0.9 0 0 0 0 0 0 0 0 0 0 0 0
Denmark 0.8 0 1 4 1 0 0 0 0 0 0 0 0
Czech Republic 0.7 0 1 0 0 0 0 0 0 0 0 0 0
Luxembourg 0.6 0 0 0 0 0 0 0 0 0 0 0 0
Slovakia 0.4 0 0 0 0 0 0 0 0 0 0 0 0
Finland 0.4 0 0 0 0 0 0 0 0 0 0 0 0
Colombia 0.2 0 0 0 1 0 0 0 0 0 0 0 0
Slovenia 0.2 1 0 0 0 0 0 0 0 0 0 0 0
Bulgaria 0.1 0 0 0 0 0 0 0 0 0 0 0 0
Estonia 0.1 0 0 0 0 0 0 0 0 0 0 0 0
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Major cases conclfxded with Other cases concluded with Total Minimum points required' for
subst'. sanctions T et points | enforcement levels depending on
(weight of 10) share of world exports
Past 4
2014 2015 2016 2017| 2014 2015 2016 2017 vyears Active Moderate Limited
Active Enforcement (7 countries) 27% global exports
United States 16 8 30 12 8 7 10 7 858 392 196 98
Germany 2 2 1 1 11 12 9 11 308 308 154 77
United Kingdom 2 1 2 4 1 0 1 0 166 148 74 37
Italy 2 0 1 0 0 1 1 1 111 108 54 27
Switzerland 1 0 2 1 4 0 1 2 191 80 40 20
Norway 1 0 0 1 1 0 0 0 33 28 14 7
Israel 0 0 1 0 0 0 0 0 27 16 8 4
Moderate Enforcement (4 countries) 3.8% global exports
Australia 0 0 0 1 0 0 0 0 37 48 24 12
Sweden 0 0 0 0 0 2 0 1 29 44 22 11
Brazil 0 0 1 0 0 0 0 0 23 44 22 11
Portugal 0 0 0 0 0 0 0 0 8 16 8 4
Limited Enforcement (11 countries) 12.3% global exports

France 0 0 1 0 0 0 0 1 58 140 70 35
Netherlands 1 0 1 1 0 0 1 0 45 124 62 31
Canada 0 0 0 1 0 0 0 0 24 92 46 23
Austria 0 1 0 0 0 0 0 0 18 40 20 10
Hungary** 0 0 0 0 0 0 1 0 23 20 10 5
South Africa** 0 0 0 0 0 0 0 0 15 20 10 5
Chile** 0 0 0 0 0 1 0 0 15 16 8 4
Greece™* 0 0 0 0 0 0 0 0 10 12 6 3
Argentina** 0 0 0 0 0 0 0 0 9 12 6 3
New Zealand** 0 0 0 0 0 0 0 0 8 8 4 2
Lithuania 0 0 0 0 0 0 0 0 2 8 4 2
China*** 0 0 0 0 0 0 0 0 0 423 216 108
Japan 0 1 0 0 0 0 0 0 14 152 76 38
South Korea 0 0 0 0 5 0 1 0 29 120 60 30
Hong Kong*** 0 0 0 0 0 0 0 0 0 112 56 28|
Singapore*** 0 0 0 1 0 0 0 0 10 92 46 23
India*** 0 0 0 0 0 0 0 0 0 84 42 21
Spain 0 0 0 0 0 0 0 1 16 76 38 19
Mexico 0 0 0 0 0 0 0 0 3 76 38 19
Russia 0 0 0 0 0 0 0 0 0 76 38 19
Belgium 0 0 0 0 0 1 1 0 16| 72 36 18
Ireland 0 0 0 0 0 0 0 0 0 64 32 16
Poland 0 0 0 0 1 1 0 0 8 48 24 12
Turkey 0 0 0 0 0 0 0 0 0 36 18 9
Denmark 0 0 0 0 0 0 0 0 6 32 16 8
Czech Republic 0 0 0 0 0 0 0 0 1 28 14 7
Luxembourg 0 0 0 0 0 0 1 0 4 24 12 6
Slovakia 0 0 0 0 0 0 0 0 0 16 8 4
Finland 0 0 0 0 0 0 0 0 0 16 8 4
Colombia 0 0 0 0 0 0 0 0 1 8 4 2
Slovenia 0 0 0 0 0 0 0 0 1 8 4 2
Bulgaria 0 0 0 0 0 0 0 0 0 4 2 1
Estonia 0 0 0 0 0 0 0 0 0 4 2 1

* OECD figures

**Without any major case commenced during the past four years a country does not qualify as being a moderate enforcer,

and without a major case with substantial sanctions being concluded in the past four years a country does not qualify as being

an active enforcer.

l***Non-OECD Convention country. Export data fpr Hong Kong is the 2014-2016 average



A. STATUS OF ENFORCEMENT

Since the 2015 report, 12 countries have moved to different bands. Eight, accounting for 7.1 per
cent of world exports, have improved, while four, accounting for 6.7 per cent of world exports,
have deteriorated. The two biggest improvers are Israel (from Little or No Enforcement to Active
Enforcement) and Brazil (from Little or No Enforcement to Moderate Enforcement). Israel’s increase
is due to the successful conclusion of its first ever foreign bribery case (in the form of a settlement)
and a significant increase in the number of opened investigations. In Brazil, it is largely due to the
successful conclusion of a major foreign bribery case, by means of a settlement. Norway and ltaly
have moved from Moderate Enforcement to Active Enforcement, while Sweden and Portugal have
moved from Limited Enforcement to Moderate Enforcement. For Sweden this is largely due to the
successful conclusion of three prosecutions since 2014, while for Portugal it comes thanks to the
opening of a number of investigations and one major foreign bribery case in that time. Argentina
and Chile have moved from Little or No Enforcement to Moderate Enforcement.

Conversely, Finland has dropped significantly from
Moderate Enforcement to Little or No Enforcement,
largely because it has opened no new investigations
or cases, and none of the prosecutions mentioned
in the 2015 report resulted in sanctions. The OECD

Moderate Enforcement: Four countries with 3.8 per
cent of world exports — Australia, Brazil, Sweden
and Portugal.

Limited Enforcement: Eleven countries with 12.3 per

attributes this in part to Finland’s very high threshold
for admissibility of evidence.® Austria and Canada
have dropped from Moderate to Limited Enforcement,
while South Korea has dropped from Limited to Little
or No Enforcement.

cent of world exports — France, Netherlands, Canada,
Austria, Hungary, South Africa, Chile, Greece,
Argentina, New Zealand and Lithuania.

Little or No Enforcement: Eighteen countries with 21.6
per cent of world exports — Japan, South Korea,
Spain, Mexico, Russia, Belgium, Ireland, Poland,
Turkey, Denmark, Czech Republic, Luxembourg,
Slovak Republic, Finland, Colombia, Slovenia,
Bulgaria and Estonia. \We also include here China,
Hong Kong, India and Singapore which adds another
18 per cent to the level of world exports in this category.

Based on responses from national experts, our
classification of foreign bribery enforcement in OECD
Anti-Bribery Convention countries is as follows (listed
in order of their share of world exports):

Active Enforcement: Seven countries with 27 per cent

of world exports — the United States, Germany, UK,
Italy, Switzerland, Norway and Israel.

12 |



B. AVAILABILITY OF ENFORCEMENT DATA AND CASE INFORMATION

To enable informed debate and decision-making on a country’s enforcement system, it is essential
that the state regularly publish updated statistics on criminal, civil and administrative investigations,
charges, proceedings, outcomes and mutual legal assistance activity. These statistics should

be disaggregated by offence, including a separate category for foreign bribery. While there are
legitimate reasons to ensure confidentiality with regard to ongoing investigations, there is no

reason why general, anonymised data on the number of investigations cannot be published.

With regard to court judgements, the International
Covenant on Civil and Political Rights, ratified by 171
countries, provides that “any judgement rendered in

a criminal case or in a suit at law shall be made public”
with very limited exceptions.* Public access to court
judgements and other case dispositions — including
information about defendants and the reasoning
behind decisions — is necessary to assure that the
OECD Convention’s' requirement of “effective,
proportionate and dissuasive criminal penalties” is
met. Access is also needed to raise awareness of

the risks of foreign bribery and deter its use, and

for policymakers and interested parties to be able to
assess enforcement results.’s In most cases, the
public interest in knowing details of case dispositions
outweighs the defendants’ right to privacy or the
public interest in rehabilitation of offenders. In addition,
legal persons do not have any right to privacy, while
natural persons already face restrictions on their right
to privacy in the context of criminal proceedings.

Those proceedings are normally public, in line with
the principles of fair trial, with a few narrow limitations
(for the protection of victims’ rights, juvenile offenders
and national security). Naming perpetrators both in
the courtroom and in written case resolutions is a
basic element of due process.

OECD Convention countries are failing in transparency.
In 37 of the 42 countries surveyed, there are no
published statistics on foreign bribery enforcement or
only partial information is published. The same is true
for the four non-OECD Convention exporters covered

in this report. In some countries, there are no published,
up-to-date criminal law enforcement statistics at all,
while others provide such statistics, but foreign bribery
is not recorded separately. Most countries enable
access to data through official requests for information,
but this is much less effective than proactively publishing
information, as it requires the person requesting to invest
significant effort and to know precisely what they are
looking for.

FIGURE 2: Publication of enforcement data on foreign bribery in OECD
Convention countries plus China, Hong Kong, India and Singapore

Substantial data
11% of countries

Partial data
32% of countries

No data
57% of countries
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FIGURE 3: Publication of data on foreign bribery-related MLA in OECD
Convention countries plus China, Hong Kong, India and Singapore

Several countries surveyed demonstrate that it is
possible to do better. The UK’s Serious Fraud Office
(SFO) publishes statistics on opened investigations,
cases commenced and cases concluded in its

annual report.’® Chile publishes detailed statistics

on the number of crimes reported and investigated,
cases opened and cases concluded on a quarterly

and annual basis, including on foreign bribery.”
Luxembourg publishes annual statistics on corruption
matters, including the number of files opened,

persons prosecuted, judicial information files opened,
judgements issued and people convicted, although

not specifically in relation to foreign bribery. In Russia,
almost all court decisions are published online™® and it

is possible to track the progress of judicial proceedings
on official websites. Slovakia publishes annual statistics
on the number of criminal investigations and criminal
prosecutions commenced, and the number of individuals
charged for offences related to corruption.’® However,
because of the lack of cases, there is no published data
on foreign bribery enforcement. Switzerland published
statistics on pending criminal investigations related to
international corruption for the first time in 2016.

Very few countries publish any data on mutual legal
assistance. Brazil and Spain are the two most

notable exceptions. Spanish authorities publish

data on the number of requests sent and received
categorised by country (requests received) and Spanish
region (requests sent), while Brazil publishes monthly

14 ‘ Transparency International

Substantial data
3% of countries

Partial data
33% of countries

No data
64% of countries

statistical reports on requests for international legal
cooperation.? The reports are very detailed, including
the number of requests divided by type, current status
and number of countries involved.

While all countries provide at least some information on
court decisions, many publish only partial information.!
Some court decisions are only available online via
subscription (Israel in some cases, Norway), for

a restricted audience such as judges and lawyers
(Italy), or if accessed in person from the relevant court
(Sweden). Most OECD Convention countries offer only
limited access to lower court decisions and out-of-court
dispositions such as settlements. In some countries no
access is provided at all, and some offer practically no
available written justification for outcomes and sanctions
determined via out-of-court dispositions. To the extent
decisions are published, most courts within the EU
render them anonymous beforehand.22

In contrast, several countries provide wide access

to court judgements and out-of-court arrangements.
The two primary enforcement agencies in the United
States - the Department of Justice and the Securities
and Exchange Commission — maintain centralised
information web portals that list concluded cases,
provide enforcement-related news, explain the law
and provide links to relevant statutes. Both agencies
publicly announce the results of resolved enforcement
cases, posting summaries of the resolution and copies



of legal agreements. The UK’s Serious Fraud Office
publishes online extensive information about concluded
foreign bribery cases, including the date and location
of offending, value of the bribe and the advantage
received in return, and an explanation of how penalties
imposed were calculated.2 In the Netherlands,
although settlement agreements are not published in
full, they are accompanied by a press release and, since
2016, a public statement of facts.2* In Switzerland,
abandonment of proceedings and no-proceedings
orders are available on request, although for the latter,
a legitimate interest must be demonstrated.

Brazil maintains a regularly updated publicly available
database of all foreign bribery cases currently being
investigated by the Prosecutor’s Office?® and publishes
a chart containing all signed leniency agreements and
conduct adjustment agreements.? [t also hosts a
dedicated website containing all sentences and criminal
charges regarding its major investigative Lava Jato (Car
Wash) Operation.?’

In Chile, the courts publish case information via an
online database which allows any person to access
judicial decisions and see the status of ongoing cases.?
However, navigating the database requires some
expertise. Argentina has a “corruption observatory”
which publishes all judgments and resolutions related
to corruption, although information is difficult to access
without specific knowledge about the file.® In Estonia,
all court decisions that have entered into force are
available electronically.®

RECOMMENDATIONS:

¢ Countries party to the Convention and other
major exporters should publish annual
statistics on foreign bribery enforcement.

Parties should publish up-to-date statistical data and
court judgements, and other case dispositions such as
out-of-court settlements. The annual statistics should
cover each stage of the foreign bribery enforcement
process, in line with the data required in the OECD WGB
Phase 4 review questionnaire.®' They should include not
only the foreign bribery offence, but also related money
laundering, tax and accounting violations, and handling
of mutual legal assistance requests.

» The OECD WGB should assess enforcement
and issue guidance.

In view of low public access to statistical data and case
information on foreign bribery enforcement, the OECD
WGB should carry out a horizontal assessment of this
issue across all countries party to the Convention,
develop guidance and provide technical assistance

in this area.

* The OECD should create an open database
of international corruption cases.

Currently the OECD WGB publishes only very limited
country enforcement data (sanctions or acquittals) in

its annual reports, and has aggregated that country
data since 1999.32 Given its special capability to access
statistical data and case information on foreign bribery
enforcement, it should support investigative work among
law enforcement practitioners, investigative journalists
and civil society activists by creating a database of
international corruption cases. This database should be
accessible to the public and should draw on information
provided by Convention parties, as well as on publicly
available information, including media reports.



C. MUTUAL LEGAL ASSISTANCE

Mutual legal assistance (MLA) is the process by which states seek and provide assistance in
gathering evidence for use in criminal cases, whether through police channels or through the legal
process within the requested state, such as a judicial order or a compulsory measure (for example,
for production of bank records or the search of a residence). In the investigation of foreign bribery
and associated money laundering cases, MLA is usually crucial. Assessment of MLA in OECD
Convention countries requires consideration of three aspects: the capacity to request, the

ability to provide assistance and the responsiveness of authorities in other countries.

Several legal requirements hamper countries’ ability to
take full advantage of MLA, such as the requirement for
dual criminality® (e.g. Austria, Belgium, Hungary) or
restrictions on MLA being provided to foreign countries
conducting civil or administrative proceedings against
a company for foreign bribery (Australia).

However, even where the legal framework is reported
to be strong, MLA processes often suffer from limited
resources, lack of coordination and long delays. In
Argentina, for example, the internal processing of MLA
requests can take four to nine months. In Bulgaria,
shortcomings in practice are due to lack of skills, a
heavy workload and insufficient language ability.3*
Language challenges and inadequate resources for
translation were also noted in Costa Rica and Poland.
In Colombia, the number of officials responsible for
processing MLA requests is insufficient, even when
they receive training. In Costa Rica, the formulation

of MLA requests by prosecutors can fail to adequately
specify the actions required by recipient authorities.
Russia has no special unit for coordinating foreign
bribery MLA requests, meaning they are managed by
each investigative authority separately, without unified
standards. The resulting delays in processing MLA
requests can lead to the expiry of statutes of limitation
in countries initiating requests.

Despite these difficulties, several convention countries
are improving their capacity to effectively manage MLA
processes, including through technology. Belgium,
for example, has issued a circular on the electronic
recording of statistics for criminal proceedings for
foreign bribery and MLA requests, while in Austria,
the processing of MLA requests improved with the
introduction of the electronic Register of Account
Information in 2016, which allows law enforcement
authorities to access information electronically without
a court order.3 In Slovenia, since 2016, the Ministry
of Justice’s new system of records allows for the
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processing of statistical data on incoming and outgoing
MLA.% South Africa has assigned a specialised unit
to handle MLA and track response times for processing
incoming requests.?”

Brazil’s Lava Jato case, which has seen investigations
across the whole of Latin America, provides a good
example of the importance of well-functioning MLA
systems in complex cross-border corruption cases. By
June 2018, under the operation, the Brazilian authorities
had made and received 484 requests for international
cooperation to and from foreign authorities, including
Switzerland, the United States, Denmark, Angola,
Russia and several Latin American countries. In
total Brazil has requested international cooperation from
45 countries and received requests from 34 countries.
Several working groups were formed with prosecutors
and judges from all over Latin America assisting each
other in the ongoing investigations.s8

Similarly, the Eni/Shell investigation in Italy saw
unusually high cooperation among enforcement
agencies over a prolonged period, bringing together
investigators from several countries, including
Nigeria and the Netherlands.*®

A central finding across the five case studies in the
report is the key importance of effective international
cooperation and joint investigation work for solving
these cases and the fact that such cooperation is on
the rise. All the case studies involve multi-jurisdictional
investigations and enforcement, and sometimes a
combination of enforcement against domestic bribery,
foreign bribery and money laundering. There are seven
countries involved in the case of Airbus,18 in the case
of Odebrecht (most related to domestic not foreign
bribery enforcement); three for Rio Tinto; five for

SBM Offshore, and two in the case of Sinopec.



RECOMMENDATIONS:

e Countries party to the Convention and
other major exporters should ensure their
capability to competently make and receive
MLA requests.

The OECD WGB's reviews offer important insights

into challenges faced by countries party to the OECD
Convention in providing and obtaining MLA, including
the availability — or lack — of statistical data. Parties
should ensure adequate organisation, resourcing

and training of enforcement authorities, so they can
competently make MLA requests and handle requests
received without undue delay. They should also use
joint investigation teams and other forms of cooperation
in cross-border investigations.

«  The OECD WBG should review MLA data
and performances.

The twice-yearly meetings of prosecutors and other
law enforcement practitioners alongside OECD WGB
meetings are an important step in the right direction.
It would be timely now to carry out a horizontal
assessment of MLA performance across all countries
party to the Convention, including a review of data on
response levels and rates.

*  The OECD WBG should foster collaboration
and improvement in MLA.

The OECD WGB should continue to facilitate exchange
of experience among law enforcement practitioners and
discussions of how to improve. This could be done in
collaboration with the working groups on international
cooperation of the UN Convention against Corruption
and the UN Convention against Transnational Organized
Crime, as well as regional anti-corruption bodies. Other
measures could include fostering joint investigation
teams, potentially expanding the International Anti-
Corruption Coordination Centre, and developing
guidance materials and tools, in cooperation with

other anti-corruption bodes.
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D. STATUS OF LEGAL FRAMEWORK AND ENFORCEMENT SYSTEMS

As in previous “Exporting Corruption” reports, expert respondents provided comment on
inadequacies in the legal framework and enforcement systems in their countries. Many countries
have made significant progress in strengthening their legal frameworks and enforcement systems
since becoming parties to the Convention, including since the last report in 2015. However, most
countries retain important deficiencies that hamper enforcement.

IMPROVEMENTS

Most countries have strengthened their legal
frameworks. Several countries have improved their
whistleblower protection including France, ltaly,
Lithuania, the Netherlands, Portugal and Sweden.
The Japanese government published guidelines in
2016 and 2017 on establishing, maintaining and
operating internal reporting systems, based on the
Whistleblower Protection Act. The United States
Securities and Exchange Commission paid its first
whistleblower award related to the Foreign Corrupt
Practices Act in 2016.40

In June 2015, the European Union’s 4" Anti-Money
Laundering Directive entered into force, resulting in
EU-wide improvements in anti-money laundering,
including establishment of central registers of beneficial
ownership, which can be expected to assist with
detection. In New Zealand, in response to the Panama
Papers scandal and the ensuing government inquiry,
the government introduced reforms to increase
compliance and disclosure obligations, including that
trusts reveal their beneficiaries and other details to
regulatory agencies through a register.

In countries such as Argentina, Colombia, Greece,
Korea, New Zealand and Spain, the regime for
corporate liability has been strengthened, although
some of them still lack criminal liability for legal
persons.*2 Argentina’s law on corporate criminal
liability for corruption entered into force in March
2018.% Colombia introduced corporate administrative
liability for foreign bribery in 2016. Greece amended
its anti-money laundering law in 2017 to strengthen
corporate liability.

In Belgium a reform package passed in 2016 (the Pot-
Pourri Il law) substantially increased mandatory fines for
corruption of foreign public officials. France’s Sapin /I
legislation created a National Anti-Corruption Agency

in charge of monitoring, investigating and sanctioning
non-compliance of large companies with mandatory
anti-corruption control systems introduced by the
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legislation.* Lithuania has introduced reforms including
a 2017 law that raised sanctions for foreign bribery.
Some countries have addressed weaknesses in the
enforcement system and provided more resources for
law enforcement. The Australian federal government
announced in 2016 an AU$15 million funding package
to expand the investigation capability of the federal
police, and established two specialist foreign bribery
teams. Greek authorities have invested in skills and
training for investigators and prosecutors. In the
Netherlands, since 2016, an extra €20 million has
been available annually for Dutch anti-corruption
enforcement bodies. A specialist prosecutor
coordinates the fight against international bribery.

In 2015, the United States formed three dedicated
International Corruption Squads, designed to target
entities paying bribes and foreign officials who receive
them®. It also produced new guidance advising
Department of Justice attorneys to focus enforcement
efforts on specific individuals within entities that commit
or are accused of committing misconduct. In Lithuania,
several agencies signed a memorandum in 2017 to
cooperate in foreign bribery cases.

INADEQUACIES

Despite this progress, important inadequacies remain.
The definition of the offence remains problematic in
several countries including Greece, Portugal, Slovenia
and Russia. The defence of “effective regret”™® persists
in a handful of countries, including Greece, Poland,
Russia and Slovenia. Russia also still allows the
defence of economic extortion for the offence of foreign
bribery.4” New Zealand and the United States are
among the countries that continue to accept the legality
of “facilitation payments” and Australia accepts a
facilitation payments defence.

Anti-money laundering frameworks and systems
remain inadequate in many countries, including
Australia, Luxembourg, Switzerland and
Turkey. In Australia, for example, real-estate agents,
accountants, auditors and lawyers are not subject to



obligations under the Anti-Money Laundering and
Countering Financing of Terrorism Act.* The same is
true of numerous other OECD Convention countries.*®
Despite improvements, whistleblower protection is
insufficient in numerous OECD Convention countries
including Argentina, Australia, Belgium, Brazil,
Bulgaria, Costa Rica, Czech Republic, Denmark,
Finland, Germany, Greece, Hungary, Italy, Japan,
the Netherlands, New Zealand, Norway, Poland,
Portugal, Slovenia, South Africa, Spain and
Switzerland. A 2017 study conducted by the
Whistleblowers’ Authority in the Netherlands found
that half the Dutch companies studied were not
compliant with the legal requirement of an internal
whistleblowing policy.%

The legal provisions on corporate liability and related
fines are insufficient in several countries including
Argentina, Austria, Costa Rica, Estonia, Germany,
Poland, Portugal, Russia, Sweden, Switzerland
and Turkey. In Argentina and Costa Rica, for example,
there is no corporate liability for false accounting. In
Austria, the maximum financial sanction for a company
convicted of foreign bribery is €1.3 million, which is

not commensurate with the nature and size of many
Austrian companies.®' In Sweden, the maximum fine
for companies engaged in international bribery is
approximately €1.2 million, which the OECD WGB
considers “inadequate”.?2 The limit for fines in Germany
is €10 million — too low to be dissuasive — although
disgorgement of profits can be imposed separately.

In countries including Belgium, Estonia, Greece
and ltaly, an inadequate statute of limitations is

a problem. In ltaly, despite new legislation increasing
the length of the statute of limitations, the fact that
limitations have effect throughout all three judicial
stages (first instance, appeal and final) means that
final judgements are often not reached within the
permitted timeframe. Hungary’s two-year time limit
for investigations may prove too short for large and
complex foreign bribery cases.s

A significant number of parties to the Convention face
challenges in their enforcement systems. In Greece,
Japan, Slovenia, South Africa and Spain, experts
report a lack of coordination and communication
between different enforcement bodies. Inadequate
resources or training of police, prosecution or judiciary
were a problem in numerous countries including
Belgium, Finland, Greece, Hungary, ltaly, Japan,
Mexico, Norway, Portugal, Slovakia, South Africa,
Spain, Turkey and the UK. Belgium’s lack of resources
has resulted in a growing backlog of cases and
shortages of judges that can cause significant delays,

the dismissal of investigations and the expiry of the
statute of limitations for certain transnational bribery
cases.® The Finnish Prosecution Service has stretched
resources.® Italy’s overburdened judicial system

is hampered by a shortage of material and human
resources, with one of the lowest numbers of judges
per capita in Europe.® Norway’s police remain under-
resourced, forcing them to refrain from investigating
cases even where there is clear suspicion of financial
crime. In the UK, the lack of dedicated crown courts
to try serious economic crime cases, coupled with
underfunding of the UK court system, results in

long delays.

In other countries, including Czech Republic,
Hungary, Mexico, Poland, South Africa and Spain,
concerns persist about the independence of prosecution
services or the judiciary. In Hungary, the legal framework
for the election of the Prosecutor General raises

serious concerns, as does the lack of guarantees to

fully prevent the interference of the Minister of the Interior
in individual investigations. Polish law seriously limits the
independence of prosecutors, and a UN Special
Rapporteur has noted that “the adoption of two laws

in Poland threatens the independence of the judiciary”,
by placing the Supreme Court and the National Council
of the Judiciary under the control of the executive and
legislative branches”.®® In Mexico, the Attorney General’s
Office lacks sufficient autonomy, while state judges are
highly dependent on the executive branch, and lacking
in human resources and specialisation.

RECOMMENDATIONS:

e Countries party to the Convention and other
major exporters should actively address
systemic weaknesses.

Weaknesses in legal frameworks and enforcement
systems should be promptly addressed and parties,
together with other major exporters, should prioritise
enforcement against foreign bribery and related money
laundering offences and accounting violations. Parties
whose performance has deteriorated over the past four
years should review why and address the underlying
causes. Parties should hold public meetings to discuss
the results of OECD WGB reviews and explain plans to
address recommendations.

¢ The OECD should make public its criticism
in response to ongoing non-compliance.

The OECD WGB should regularly make public
statements about its dissatisfaction when countries



fail to enforce against foreign bribery, related money
laundering offences and false accounting violations.

Its 2016 public statement of concern regarding
Belgium’s limited implementation of the Convention3®
and its postponement of Sweden’s Phase 4 review
due to its failure to implement key recommendations®?
are appropriate responses to ongoing non-compliance.
The WGB should find ways to further increase peer
pressure in such cases.

The OECD WGB should publish and disseminate
widely an annual list of countries that have failed to
produce meaningful enforcement results in the last
3-4 years, and an annual summary of key WGB
recommendations which signatories have failed to
comply with. Where countries show “continued failure
to adequately implement the Convention”, the WGB
should publicise widely each of its steps in line with
the Phase 4 Guide and should consider suspension
in case of longstanding failure to enforce.®!

*  The OECD should publicly praise
improvements and enforcement results.

The OECD WGB should recognise progress made
by parties to the Convention. It should publish an
annual list of countries that have made significant
improvements to their legislative framework and
enforcement systems, and those which have
achieved notable enforcement results.
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E. SETTLEMENTS

Settlements can provide an important channel to hold companies to account for wrongdoing
and resolve foreign bribery cases without resorting to a full trial or administrative proceeding.52
In many cases, they have helped to boost enforcement of foreign bribery laws and to improve
corporate compliance. However, their deterrent effect can be questionable if they are not
transparent, do not provide effective, proportionate and dissuasive sanctions, and if there

is no meaningful judicial review.

There is an increasing trend towards companies

and governments settling foreign bribery cases out-
of-court, with recent legal changes in this area having
come — or about to come — into force in countries
including Argentina,® Canada,?* Finland,% France®
and Japan.®” Such settlements can take various forms
depending on the country, including plea bargains, non-
prosecution agreements (NPAs), deferred-prosecution
agreements (DPAs), leniency agreements and conduct-
adjustment agreements. While they differ slightly in form,
they often require an admission of guilt on the part of the
company, cooperation with authorities, the imposition
of a compliance programme and/or an external monitor,
and a return of the undue benefit.

Transparency is crucial in settlements, for ensuring a
deterrent effect and assuring the public of their fairness.
The US practice of posting copies of legal documents
such as plea agreements, orders, DPAs and NPAs
online is commendable. The US Justice Department has
also published helpful guidance for companies seeking
leniency, which provides clarity on ethics compliance
programmes and self-reporting requirements.%8

Nevertheless, in several countries, concerns have been
raised about the way settlements are concluded. The
UN Convention against Corruption first cycle review of
Belgium found insufficient transparency, predictability
and proportionality in entering into plea bargains

and out-of-court settlements.® In France, there are
concerns about the new DPA framework, including the
lack of guidelines on how judges should independently
review the settlement to ensure compliance with the
law. In the Netherlands, the system for settlements is
undermined by lack of transparency, guidelines and a
role for an independent court. Settlements currently lack
any legal basis for including important aspects such as
a monitor or an obligation to report to the authorities.

The OECD WGB has raised concerns about the use in
Switzerland of summary punishment orders to settle

foreign bribery cases.”™ Prosecutors are responsible
for the preliminary inquiry, prosecution of offences
and drawing up the summary punishment order.
This procedure was originally designed for minor
cases, meaning the sanctions available are very
weak for serious crimes such as foreign bribery.

In Germany, a resolution can be reached with natural
persons through a termination of proceedings in return
for payment of a sum of money, both before and during
the trial.”* The accused and the court need to agree.
Similar resolution proceedings are not available for
companies, although the written proceedings against
companies are based on negotiations. These quasi-
settlements should be subject to scrutiny.

Under Brazil’s highly decentralised justice system,
settlements can be entered into by a number of
authorities, creating significant legal uncertainty. In
South Africa, 41 of the Anti-Corruption Task Team’s
42 successful domestic corruption cases ended with
plea bargains and reduced sentences,” raising concerns
about the ease with which settlements and plea bargain
arrangements are entered into. In the UK, concemns
exist that the Serious Fraud Office expects DPAs

to become the “new normal”, rather than being
considered only in cases of strong public interest.”™

A number of cases also demonstrate a recent trend
towards entering into settlement agreements that
aim to contain the damage caused to the offending
company. In the SBM case in the United States,
for example, one of the explicit motivations for the
settlement on the part of the Department of Justice
was the desire “to avoid a penalty that would
substantially jeopardize the continued viability of the
Company”’ (see case study on page 111). Similar
“ability to pay” issues have been factored into recent
resolutions, including the Odebrecht case in 20167
(see case study on page 107). This approach
risks undermining the potential deterrent effect of
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enforcement actions for foreign bribery, especially
for serious or large-scale cases.

In Finland, by contrast, there are concerns that the
new plea-bargaining regime is not available to legal
persons and that there are few incentives for individuals
to enter into a plea bargain, given the extremely low
likelihood of conviction.

RECOMMENDATIONS:

¢ Countries party to the Convention and
other major exporters should ensure that
settlements are justified and transparent.

While settlements are cost-saving and incentivise
companies to self-report, they should not be used

in a way that undermines the justice system or public
confidence in it. Parties and other major exporters
should ensure that settlements meet adequate
standards of transparency, accountability and due
process, as outlined in Transparency International’s
2015 policy paper.” Settlement agreements should
be made public, including their terms and justification,
the facts of the case, the offences and other relevant
information. They should provide for effective,
proportionate and dissuasive sanctions and be
subject to meaningful judicial review, including an
opportunity for affected stakeholders to be heard.

« The OECD WGB should issue guidance
on effective settlement agreements.

The OECD WGB has already commenced a much-
needed study on the use of settlements in foreign
bribery cases, which should be used as a basis

for developing guidance in this area.
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F. THE ROLE OF CHINA AND OTHER MAJOR EXPORTERS NOT PARTY

TO THE OECD CONVENTION

In 2014-2017, China’s average share of world exports of goods and services was 10.8 per cent,
compared with the United States’ 9.9 per cent.”® As the world’s leading exporter, China has a
special responsibility with respect to the practices of its companies and business people abroad,

as they have a significant impact on how trade practices are globally seen and understood. China’s
performance regarding international anti-corruption standards influences attitudes and behaviour

in other major exporting countries. Likewise, other major exporters such as Hong Kong, India and
Singapore, covered in this report, but not to date party to the OECD Convention, have a responsibility
to contribute to tackling corruption in the supply side of international trade.

While China has criminalised the bribery of foreign

public officials, in line with obligations under the UN
Convention against Corruption, there has been no
known enforcement by China against foreign corrupt
practices by its companies, citizens or residents. This is
despite the fact that Chinese companies and individuals
have been the subject of publicly reported investigations
and charges laid in numerous other countries, including
Bangladesh,” Ethiopia,® Kenya,?' Sri Lanka,® the United
States?® and Zambia.8

Unlike in China, there is a lack of specifically targeted
legislation to prohibit bribery of foreign public officials

in Hong Kong, India and Singapore. Only in Singapore
has there been any enforcement activity against foreign
bribery in the last four years.

If China, Hong Kong, India and Singapore do not
enforce hard-won international standards for conducting
business, competitors from countries that do enforce
will find themselves disadvantaged. This may lead to

a reduction in enforcement, destabilising the global
marketplace. The real losers will be the global economy
and people in countries affected by exported corruption,
especially grand corruption.

The performance of these countries with respect

to foreign bribery enforcement is a matter of crucial
importance for the OECD WGB and for the international
community. The review framework of the UN Convention
against Corruption, to which they are a party, is
inadequate to address their role, lacking the depth of
OECD WGB reviews and also lacking a formal follow-

up process.

RECOMMENDATIONS:

* China, Hong Kong and India should initiate
enforcement against foreign bribery and
Singapore should increase its enforcement.

China is the world’s leading exporter and should
acknowledge the influence of its companies in terms

of how they conduct business in foreign markets.
Despite their obligations under the UN Convention
against Corruption, China, India and Hong Kong have
not initiated any enforcement against foreign bribery
and related offences, undermining the multilateral
consensus that action in this area is essential. They
should promptly initiate enforcement, and publish data
on enforcement results and case resolutions. Singapore
has undertaken some enforcement, but it is insufficient.

« China, Hong Kong, India and Singapore should
become parties to the OECD Convention.

Reflecting their leading roles in international trade, China,
Hong Kong, India and Singapore should join other major
exporting countries and become parties to the OECD
Convention and participate in OECD WGB reviews.

« The OECD WGB should keep pressing
China, Hong Kong, India, Singapore and
other major exporting countries over foreign
bribery obligations.

The OECD WGB should redouble its efforts to persuade
China, Hong Kong, India and Singapore and other
major exporters to become parties to the OECD Anti-
Bribery Convention and to meet their obligations under
the UN Convention against Corruption. It should seek
high-level dialogue on the issue, as well as discussion in
appropriate multilateral forums, including the G20. The
OECD WGB should consider what will incentivise those
countries to give priority to foreign bribery enforcement.
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Il. REPORTS ON OEGD
CONVENTION GOUNTRIES

We commend the OECD Working Group on Bribery (WGB) for its outstanding work and for
encouraging the participation of civil society and the private sector in monitoring implementation
of the Convention. We encourage the OECD WGB to increase its efforts to bring its excellent
country review reports to the attention of the media, national civil society and private-sector
actors. Each Party to the Convention should translate its report into its national language,
present it to parliament, hold public consultations on the report and promptly announce plans

to address deficiencies.

We also commend the OECD WGB for the
improvements in its own transparency following
written submissions from civil society organisations,
including a report by Transparency International.
These improvements have included announcement

of the agenda for meetings, publication of the minutes
and other documents of the meetings, and a more user-
friendly website. However, there is still more that could
be done, such as including civil society representatives
in parts of the WGB meetings, and publishing or
providing information about the individual country
representatives attending the meetings.

To complement the OECD WGB country reports,

we present in this section country reports for 41 of

the 44 Convention countries. Our reports are based
on responses from experts primarily from Transparency
International chapters in OECD countries party to the
Convention. They cover recent foreign bribery cases
and investigations in each country, and address issues
such as access to information on enforcement, and
inadequacies in the legal framework and enforcement
system. This year, the reports include a special focus
on transparency of enforcement information and
adequacy of mutual legal assistance efforts.

ARGENTINA
Limited enforcement

INVESTIGATIONS AND CASES

During the period 2014-2017, Argentina initiated
nine preliminary investigations and cases® on foreign
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bribery.8 According to the Public Prosecutor’s

Office,®” these include investigations into: Kolektor
S.A. (an Argentine joint venture specialising in the
collection of taxes for the Government of Cérdoba)

for alleged money laundering and foreign bribery in
relation to the development of a tax collection system

in Guatemala,® Telespazio Argentina® for alleged
bribery of public officials from Panama in 2010 in relation
to the installation, maintenance and financing of a
digital cartography system;® BioArt S.A.%" for alleged
bribery of public officials and the sale of rice and corn

to Venezuela at prices 80 per cent higher than their
market value,®? Interpampa SRL® for alleged payment
of excessive surcharges and bribes to public officials in
Venezuela and Argentina for the export of livestock; and
Unetel S.A. for the alleged payment of bribes in relation
to a project in El Salvador funded by the Inter-American
Development Bank.% In addition, Argentine prosecutors
launched a number of investigations into allegations
against Argentine companies of Lava Jato-related
bribery of Brazilian public officials®. These companies
include Contreras Hermanos S.L.,% Pampa Energia
(Argentina’s largest electricity provider)¥, Tenaris (a
global manufacturer of steel pipes headquartered in
Luxembourg and a subsidiary of Techint)%® and

Techint (an ltalian-Argentine conglomerate).®

TRANSPARENCY OF ENFORCEMENT DATA

Argentina does not publish statistics on foreign bribery
investigations, cases commenced or cases concluded.
The Public Prosecutor’s Office (PPO) publishes an
annual report containing information on general trends
in foreign bribery enforcement, but no information
about cases. The latest available report is for 2016.1%°



The PPO also hosts an institutional news website,
which includes information on progress of significant
cases'®!. The Supreme Court of Justice of the Nation’s
Judicial Information Centre houses a dedicated
“corruption observatory” which publishes all judgments
and resolutions related to corruption, but the information
is not clearly presented and resolutions relating to
foreign bribery are difficult to access without specific
information on the file (file number, name of the case,
etc.).'2 Members of the public can formally request
information on foreign bribery cases from the PPO
through a request for information'®. Information on
the number of requests for mutual legal assistance
(MLA) received and sent is not published, but can

also be requested formally from the PPO or the
Ministry of Foreign Affairs.

RECENT DEVELOPMENTS

Law 27.401 on corporate criminal liability for corruption
entered into force in March 2018'% and includes foreign
bribery in the offences covered. It also provides for

an extended statute of limitations of six years, and for
penalties including, among others, fines of up to five
times the improper benefit obtained. Under the new
law, companies can mitigate their sanctions by

actively cooperating during an investigation, within

the framework of an “effective collaboration agreement”
(a sort of settlement that can take the form of a
deferred prosecution agreement or a non-prosecution
agreement). Companies may be exempted from
administrative liability if they self-report, already have

an adequate compliance programme in place, and
return the undue benefit.'® In 2016, the government
introduced decree 1246/2016, expressly prohibiting
the tax deductibility of bribes.%®

Under the PPO, the Prosecutor for Economic Crime
and Money Laundering has recently adopted an online
web search system to improve detection of cases
reported in the media regarding foreign bribery.'°”

INADEQUACIES IN LEGAL FRAMEWORK

Argentina remains in serious non-compliance with key
articles of the OECD Anti-Bribery Convention. The new
law on corporate liability does not impose liability for
corruption-related false accounting, and maintains a
different set of rules for corporate liability for money
laundering. Fines for foreign bribery and sanctions for
accounting offences remain inadequate, and the new
law does not adequately provide for confiscation of
assets. In addition, law enforcement agencies will not

act on anonymous reports'® and Argentina still lacks
adequate protection for public- and private-sector
whistleblowers.%°

INADEQUACIES IN ENFORCEMENT
SYSTEM

The most important deficiency is the lack of
independence and high degree of politicisation of

the judiciary, meaning the impartiality of prosecutors
and judges cannot be guaranteed.''® Long delays

are caused in investigations of economic crimes by
inadequate training of both judges and prosecutors, '
the lack of international cooperation tools for corruption
cases and the large number of complex cases brought
before each judge. There are also concerns about the
failure of Argentine authorities to proactively investigate
allegations of bribery by Argentine businesses abroad or
to effectively seek cooperation from foreign authorities.''?

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

The internal processing of MLA requests can take
between four and nine months, mainly due to a lack

of resources within the Prosecutor’s Office, which has
only 10 lawyers to process approximately 500 incoming
and 350 outgoing requests annually.''® However,
during 2016 and 2017, in response to the Lava Jato
investigations in Brazil and the region, Argentine
authorities participated in several regional working
groups to enable prosecutors and judges to assist each
other.”* In June 2017, PPO representatives signed a
collaboration agreement with Brazilian counterparts as
a basis for joint investigation of elements of the case.''®

RECOMMENDATIONS

*  Ensure that the PPO proactively publishes statistics
on foreign bribery cases and MLA requests, as
well as information about charges filed and the
subsequent disposition of cases.

*  Enact the law on asset forfeiture.

* Introduce mechanisms for the confiscation of assets
in proportion to the bribe paid and its proceeds.

e Ensure adequate training of investigators and
prosecutors of foreign bribery cases.
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»  Adopt effective whistleblower protection legislation
for both the public and private sectors.

e Ensure judicial independence through reforms to
the Judicial Council.

e Improve transparency and accountability of the
judiciary and ensure compliance with the Law of
Public Ethics, including enforcing asset declarations
by judges.

»  Reform the criminal procedure code to reduce the
duration of legal proceedings.

e Improve cooperation between the Ministry of
Foreign Affairs and the PPO, so any allegations of
foreign bribery received by the ministry are promptly
investigated by the PPO.

AUSTRALIA
Moderate enforcement

INVESTIGATIONS AND CASES

Since 2014, Australia has opened 19 foreign bribery
investigations and one major case, which was
completed in 2017 with the first concluded foreign
bribery prosecution.

In that case, two directors of the construction and
engineering company Lifese Pty Ltd, and an
associate, pleaded guilty to conspiracy to bribe an
Iragi government official, and were sentenced to four
years’ imprisonment. The directors were also fined
AU$250,000 each.''® Another longstanding case,
which is ongoing, involves the prosecution of a group
of former currency executives for their involvement in
an alleged scheme to bribe government officials in
several countries, including Malaysia, Indonesia and
Nepal, to secure government banknote contracts
involving Reserve Bank of Australia subsidiaries
Securency International and Note Printing
Australia.""” The individuals were originally charged in
2011,"® but their trial was only listed to begin in 20171"°
and still has no hearing date. It will focus on bribery
allegations involving officials in Malaysia. Separate
trials will be held for allegations concerning Indonesia
and Nepal.

There are currently 19 ongoing investigations and 13
referrals under evaluation.° In 2016 the Australian
Federal Police said it had 20 active cross-border bribery
investigations.'?' As of 2017, the six-year federal police
investigation into the activities of Leighton Holdings
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(now part of the CIMIC Group) in Iraq, including its
Unaoil dealings, is ongoing.'?? Leighton/CIMIC is 70
per cent owned by the German company Hochtief, in
turn owned by the Spanish ACS Group'. In the same
year, the federal police were reported to have dropped
an investigation of whether BHP Billiton bribed in
Cambodia'®*. The investigation did not proceed to
prosecution due to insufficient evidence.'?® In 2017,

the police were also reportedly examining whether the
mining company lluka Resources breached Australian
corruption laws after acquiring Sierra Rutile, a London-
based firm accused of bribing high-ranking Sierra Leone
officials to win mining licences.2¢

According to media reports, in 2016 the federal police
were investigating an AU$200,000 (approximately
US$162,000) payment allegedly made in 2010 to

the family of Cambodia’s Prime Minister Sen by the
gaming company Tabcorp.?” Also in 2016, the police
reportedly confirmed their investigation of Getax
Australia in relation to alleged bribes paid to Nauru
politicians, including the president and justice minister,
to access the island’s deposits of rock phosphate.?®
A related money-laundering investigation was reported
simultaneously in India.’®® In the same year, a Fairfax
Media investigation reportedly uncovered evidence
which was the subject of a major federal police

probe involving the Snowy Mountains Engineering
Company. The alleged bribery related to a sewerage
project in Sri Lanka and a power plant project in
Bangladesh.™° In 20186, the police were also reportedly
evaluating documents provided by Fairfax Media and
the Australian Broadcasting Corporation’s programme
7.30 relating to an iron ore project involving mining
company Sundance Resources in the Republic of
Congo. Journalists say the documents show that a
share deal worth millions of dollars was brokered with
the son of the Republic of Congo’s president, Denis
Sassou Nguesso, in connection with presidential
approval of the project in 2007.8!

TRANSPARENCY OF ENFORCEMENT
DATA

Australian authorities do not publish statistics on
foreign bribery enforcement. The federal police provide
annual enforcement information, such as number

of investigations, to the Federal Parliament.'®2 Court
decisions and sentencing remarks are published

by all Australian courts.'®® The Attorney-General’s
Department publishes annual statistics on requests
for mutual legal assistance (MLA) made and received
in relation to criminal matters. However, they do not



specify how many requests were made in relation to
foreign bribery. 34

RECENT DEVELOPMENTS

The federal parliament amended the foreign bribery
offence in 2015, following a recommendation by the
OECD WGB.3 New false accounting laws came

into operation in 2016. These make it an offence for
individuals or corporations to make, alter, destroy or fail
to make an accounting document to conceal, disguise
or facilitate foreign bribery.'® Also in 2016, the federal

government announced an AU$15 million (approximately

US$11.4 million) funding package to expand the foreign
bribery investigation capability of the federal police. This
resulted in the establishment of two specialised foreign
bribery teams and an expansion of the Fraud and Anti-
Corruption Team within the federal police force.' In
2017, the Australian Transaction Reports and Analysis
Centre launched the Fintel Alliance initiative to

fight money laundering, terrorist financing and
organised crime. 38

In December 2017, the federal government introduced
legislation, following public consultation, to clarify and
expand the scope of the foreign bribery offence, and
introduce a corporate offence of failing to prevent
foreign bribery.'® The Bill, which has now passed the
Committee stage, would also introduce a deferred
prosecution agreement scheme, enabling the Office of
the Commonwealth Director of Public Prosecutions to
enter into such agreements with companies suspected
of foreign bribery. In December 2017, the federal
parliament introduced legislation to expand the scope
of Australia’s whistleblower protection, so that it will
apply to reporting of suspected foreign bribery in the
private sector.'40

In December 2017, the federal police and the Office
of the Commonwealth Director of Public Prosecutions
released best-practice guidelines on self-reporting of
foreign bribery, covering how and when to self-report,
conducting internal investigations, and post-report
cooperation requirements.

INADEQUACIES IN LEGAL FRAMEWORK

Real-estate agents, accountants, auditors and lawyers
(among others) are not subject to obligations under
the Anti-Money Laundering and Countering Financing
of Terrorism Act.™? The OECD WGB Phase 4 Report
on Australia in 2017 concluded that Australia was not
doing enough to address the risk that the proceeds of

foreign bribery will be laundered through the Australian
real estate sector.'* It also considered that Australia
was lacking clear, comprehensive protections for
whistleblowers across the private sector. Further,
Australia still offers a “facilitation payments defence”,'#*
which the Senate Economics Committee has recently
recommended be abolished, with a transition period to
allow companies to adjust. In addition, the deferred
prosecution scheme does not require corporations to
make a formal admission of criminal liability, and the
draft foreign bribery legislation has not introduced a
debarment regime.

INADEQUACIES IN ENFORCEMENT
SYSTEM

Australia has commenced very few foreign bribery
prosecutions, though numbers may increase following
recent investments and improvements made by the
government. The OECD WGB Phase 4 Report stated
that Australia had taken steps to improve its operational
response, which are expected to yield results.#

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

It is unclear whether Australia’s MLA regime provides
assistance to foreign countries conducting civil or
administrative proceedings against a company for
foreign bribery.

RECOMMENDATIONS

e Pass the proposed legislation that will strengthen
foreign bribery laws and whistleblower protection.

¢ Introduce to the deferred prosecution scheme
a requirement for admission of criminal liability.

e Introduce a debarment regime.

¢ Expand the scope of the Anti-Money Laundering
and Countering Financing of Terrorism Act to
include non-financial entities and businesses such
as real estate agents, lawyers and accountants.

*  Abolish the facilitation payments defence.

e Expand the scope of MLA laws to allow requests
to be made for civil or administrative proceedings.
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e Continue to resource the federal police and the
Office of the Commonwealth Director of Public
Prosecutions so that they can tackle foreign bribery.

e Develop a database of bribery enforcement actions.

AUSTRIA
Limited enforcement

INVESTIGATIONS AND CASES

In the period 2014-2017, Austria opened two foreign
bribery cases and concluded one case, joining the
OECD’s list of jurisdictions that have sanctioned
foreign bribery in 2016.4

In 2015, in the Patria case, the Supreme Court

upheld the 2013 conviction of a lobbyist who had
acted as a middleman in an arms deal involving

bribery of Slovenian officials.'* He was sentenced

to three years’ imprisonment and fined €850,000.'4°

In 2016, the Monarola case was concluded, with

the conviction of three businessmen, including a former
board member of the bank Hypo Alpe Adria, for bribing
Croatian politicians to change a property deed. They
were sentenced to 20-22 months in prison, subject to
appeal.’™ At the end of 2016, seven individuals were
facing related charges for foreign bribery.’' In 2017,
charges were filed against two former Siemens Austria
managers accused of bribing public officials in south-
east Europe.'® In a retrial of a 2014 court case,

a Vienna court in February 2018 convicted five
defendants from the Austrian Central Bank’s printing
subsidiary, OeBS, to conditional prison sentences of
between 18 and 21 months for paying bribes to the
central banks of Azerbaijan and Syria for banknote

and coin-making orders.'5?

TRANSPARENCY OF ENFORCEMENT DATA

Enforcement data is not publicly available. Data on the
total numbers of prosecutions and cases concluded is
available from the authorities on request. Court decisions
not subject to appeal are available online.'>* Other
decisions are selectively published, without the names

of the accused. The Austrian authorities publish statistics
on the number of requests for mutual legal assistance
(MLA) made to and received from other countries, but
not specifically related to foreign bribery cases.'®®
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RECENT DEVELOPMENTS

The Beneficial Owners Register Act came partly into
effect in 2017. It provides law enforcement officials, the
public prosecutor and judicial authorities with access to
data on ownership and control of various assets.*® An
anonymous whistleblower hotline, piloted from 2013 to
2015, became permanent in 2016 on the website of the
Office of the Public Prosecutor for Economic Crime and
Corruption (WKStA)."®” The Austrian Federal Competition
Authority also introduced a whistleblower hotline in
2018, via a dedicated website.'®® The WKStA

increased its staff in 2015, with four additional
specialised prosecutors.'®®

INADEQUACIES IN LEGAL FRAMEWORK

The financial sanctions provided for in the Corporate
Responsibility Act remain low by international standards
and are too low to have a deterrent effect. The
maximum financial sanction for a company convicted

of foreign bribery is €1.3 million (US$1.6 million), which
is not commensurate with the nature and size of many
Austrian companies.'® The Leniency (State’s Evidence)
Law, which was extended in 2016 for another five years,
does not provide for sufficient protection of cooperative
witnesses from prosecution in another country (the ne
bis in idem principle).'®

INADEQUACIES IN ENFORCEMENT
SYSTEM

There is insufficient awareness among prosecutors
of the conditions under which entities are responsible
for criminal offences under the Federal Statute on the
Responsibility of Entities for Criminal Offences. The
WKStA remains too small to deal with corruption
cases efficiently. Enforcement agencies could

benefit from improved technical expertise.

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

The processing of MLA requests has improved since
the introduction of the electronic Register of Account
Information in 2016. This allows law enforcement
authorities to access information electronically without a
court order,'® meaning bank secrecy no longer causes
unnecessary delays. The UN Convention



against Corruption first cycle review of Austria
recommends further relaxing the strict application of
the dual criminality requirement.'64

RECOMMENDATIONS

* Increase financial sanctions for legal persons so
they are proportionate and dissuasive.

*  Provide for full prosecutorial independence of the
Ministry of Justice, to avoid potential political and
economic influence.

«  Extend the leniency laws and introduce the ne bis
in idem principle to ensure full witness protection
from prosecution.

e Apply harsher penalties to companies for lack of
cooperation in investigations.

»  Continue to increase the number of staff in relevant
enforcement agencies.

e Train enforcement agencies in new forensic
technical methods and IT programmes.

e Improve statistical data collection and establish
easy access to statistics on enforcement.

e Publish enforcement data and all court decisions,
including in foreign bribery cases.

BELGIUM
Little or no enforcement

INVESTIGATIONS AND CASES

In the period 2014-2017, it is reported that Belgium
opened six investigations'® and closed two cases
with sanctions. 168

In one of these cases, two non-Belgian individuals were
convicted of foreign bribery in relation to a case referred
to the Belgian authorities by the European Anti-Fraud
Office (OLAF).'®” To date, no court decision had been
handed down concerning foreign bribery committed

by Belgian natural or legal persons.'®®

In 2017, Belgian prosecutors reportedly said they were
investigating a deal reached between Belgian company
Semlex and the Democratic Republic of Congo to
produce biometric passports,'® following a Reuters

report about the contract.'® The Reuters report
claimed the deal greatly increased the price citizens
had to pay for passports, and that documents showed
a Gulf company owned by a relative of Congo’s
president received a significant share of the revenues.
In 2015, the Belgian authorities issued an indictment
accusing an ex-minister of the Walloon regional
government of bribing a government official from the
Democratic Republic of Congo on behalf of a steel
company based in Luxembourg.'”" The ex-minister
was also made subject to an arrest warrant in February
2015.12 Two executives of the accused company were
detained for judicial questioning in March 2015, but
subsequently released.'”®

TRANSPARENCY OF ENFORCEMENT DATA

Belgium does not publish statistics on the number

of opened foreign bribery investigations, cases
commenced or cases concluded. Nor does it publish
any data on requests for mutual legal assistance
(MLA) made and received. However, Belgium issued
a circular in November 2015 to improve the electronic
recording of statistics on criminal proceedings for
economic and financial crime and corruption.'

RECENT DEVELOPMENTS

In October 2015, Belgium issued a circular recalling
the seriousness of both public and private corruption
and making the prosecution of public corruption a
priority for prosecutors, in particular where bribery
of a foreign official is concerned.'”

In February 2016, the OECD WGB issued a statement
about Belgium following its Phase 3 Follow-up Report,
expressing concern that the country “has only fully
implemented 5 recommendations out of the 30

Phase 3 recommendations made to Belgium in
20183"."8 |t indicated that it “remains concerned by
the low proactivity of authorities in cases involving
individuals or companies for actual or alleged acts

of foreign bribery”.1”

Subsequently, the law of February 2016, known as

the Pot-Pourri Il law, was adopted containing several
amendments relating to anti-bribery, including a revision
of the definition of public and private “passive” bribery,
and a substantial increase in mandatory criminal fines
for public corruption of foreign public officials.'”® This law
entered into force in February 2017, formally creating a
Central Register of Criminal Records for Legal Persons.
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Belgium affirmed in 2017 its intention to increase the
number of specialised investigators and prosecutors
with a view, among others, to improving the fight
against corruption.'”®

INADEQUACIES IN LEGAL FRAMEWORK

The OECD WGB criticised the dual criminality
requirement imposed by article 10quater, paragraph

2 of the Belgian Code of Criminal Procedure. The
WGB noted, inter alia, that it means that Belgium
cannot prosecute if foreign bribery is not a criminal
offence in the country where it is committed'®® and
requires the prosecuting authorities to produce an
additional element of proof. The OECD WGB also
found insufficient opportunities to suspend the statute
of limitations to allow adequate time to conduct foreign
bribery investigations and prosecutions. In practice, five
years are needed to start a criminal investigation and
up to 10 years to obtain a final conviction verdict.
According to the WGB, private-sector whistleblower
protection is inadequate. It must also be noted that
Belgium has not adopted any specific regulatory
legislation on the prevention of corruption which would
apply to the private sector. However, in December 2016,
a guide was published for Belgian enterprises overseas
on complying in the fight against bribery of foreign
public officials in international business transactions.®

INADEQUACIES IN ENFORCEMENT
SYSTEM

According to the OECD WGB in 2013 and 2016,

there is insufficient transparency in out-of-court

criminal settlements. '8 Belgium has not implemented
the OECD WGB'’s recommendation “to make public,

as necessary and in compliance with the relevant

rules of procedure, the most important elements of
settlements concluded in foreign bribery cases, in
particular the main facts, the natural or legal persons
sanctioned, the approved sanctions and the assets

that are surrendered voluntarily”.'® There are inadequate
resources for law enforcement and judicial authorities

to prosecute transnational bribery. This is notable given
the important caseload linked to transnational corruption
cases involving European officials referred to the Belgian
authorities by OLAF. A growing backlog of cases and
shortages of judges can cause significant delays in

the courts, leading to the dismissal of investigations,
indefinite postponing of cases, and the expiry of
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the statute of limitations for certain transnational
bribery cases.'®

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

While Belgium renders MLA on the basis of dual
criminality, the exception exists for the EU, the Council
of Europe and several states with which Belgium has
bilateral MLA treaties. In these cases, Belgium may
provide non-coercive MLA in the absence of dual
criminality.'® The OECD WGB Phase 3 Follow-up
Report noted a lack of proactivity on the part of
Belgian authorities in cases where information

about foreign bribery is revealed in the context

of international cooperation. 8

RECOMMENDATIONS

¢ Extend the limitation period for foreign bribery
to allow adequate time for investigations and
prosecutions.

e Provide a strong and harmonised legal framework
for whistleblower protection in the private sector.

*  Remove the requirement of dual criminality for
prosecution of bribery of foreign officials and
trading in influence.

e Publish criminal settlements in foreign bribery
cases, as part of reform increasing publicity
of settlements.

BRAZIL
Moderate enforcement

INVESTIGATIONS AND CASES

In the period 2014-2017, Brazil opened at least nine
investigations, opened one case and concluded one
case with sanctions.

In October 2016, aircraft manufacturer Embraer S.A.
entered into a leniency agreement with the Federal
Prosecution Office (MPF), Brazil’s Securities and
Exchange Commission, the US Department of Justice
(Dod) and US Securities and Exchange Commission
(SEC), to resolve charges of foreign bribery and money



laundering in the Dominican Republic, Mozambique

and Saudi Arabia. Embraer agreed to pay US$20

million in disgorgement to Brazilian authorities, as

well as a criminal penalty of US$107 million to the DoJ
and US$98 million in disgorgement and interest to the
SEC."®" In February 2017, the MPF and the Mozambique
Public Prosecutor’s Office signed a leniency agreement
with Embraer to exchange information on bribes paid

for the purchase of aircraft by the state-owned Linhas
Aéreas de Mogambique.'®®

In December 2016, Odebrecht S.A. and its subsidiary
Braskem entered into a global leniency agreement
with Brazilian, US and Swiss authorities in relation to the
bribery of government officials, their representatives and
political parties in Argentina, Angola, Brazil, Colombia,
the Dominican Republic, Ecuador, Guatemala, Mexico,
Mozambique, Panama, Peru and Venezuela in order

to win business in those countries. Odebrecht agreed
to pay fines of US$2.39 billion to Brazilian authorities,
US$116 million to Swiss authorities and US$93 million
to US authorities.'® A subsequent agreement was
signed by Odebrecht and Brazilian authorities in July
2018, but this does not yet constitute a case closed
with substantial sanctions. It has not been effectively
opened or closed, nor have the sanctions, so far,

been substantial (see case study on page 107)."%°

TRANSPARENCY OF ENFORCEMENT DATA

The MPF maintains a regularly updated, publicly
available database of all cases currently being
investigated, including those related to foreign bribery.
It also publishes a chart containing information on

all leniency agreements and “conduct adjustment”
agreements signed between MPF and companies,
although detail on specific cases in the chart is limited.'®?
Detailed case information and the latest news on

foreign bribery are not easily found. Court decisions are
published in full on courts’ websites and official gazettes,
providing there are no confidentiality issues. The
Constitution allows for secrecy in judicial proceedings
for social interests or reasons of privacy.'® Access to
some court documents requires a lawyer’s registration
number and PIN. The authorities usually publish more
information about higher profile cases. For instance, the
MPF publishes online all sentences and criminal charges
related to Operation Car Wash (see below),'®* and has
also published the Odebrecht leniency agreement'®® and
Embraer’s Conduct Adjustment Agreement.'® Though
partially published, a significant part of the agreements
remains under seal, including the annex where the
foreign illegal conduct is further detailed.

The Department for Asset Recovery and International
Legal Cooperation, within the Ministry of Justice,
publishes monthly statistical reports on requests for
mutual legal assistance (MLA).'®” The reports are very
detailed and contain the number of requests classified
by type (criminal, civil or labour), current status and the
number of countries involved, among other elements.

RECENT DEVELOPMENTS

Since 2014, the Federal Police have been conducting
Operation Car Wash (Lava Jato), currently in its 52nd
phase.® As a result, the MPF has already brought more
than 100 charges against almost 500 individuals.'®®

The prosecutor’s office has created an International
Cooperation Unit and specialised corruption prosecution
offices to manage the operation.?® In 2017, the MPF
also issued new guidelines on leniency agreements

for federal prosecutors in corruption investigations.2!

The Office of the Comptroller General (CGU) has
recently developed a programme called Pré-Etica,
which seeks to promote a more ethical and transparent
corporate environment by encouraging companies’
voluntary adoption of integrity measures.?®? The CGU
has also entered into a partnership with the Brazilian
Health Regulatory Agency to combat foreign bribery
through the mutual exchange of intelligence on
Brazilian companies and industries operating in foreign
countries in the health sector.2% It also entered into

a similar partnership with Brazil’s Economic Defence
Administrative Council (CADE), which is in charge of
competition policy and antitrust.?* The CGU plans to
develop similar partnerships with other public agencies.

A recent leniency agreement was concluded by two
companies, MullenLowe and FCB Brasil, units of the
global Interpublic Group, with the CGU and the Office
of the Attorney General (AGU). This is the first such
agreement involving all relevant regulatory agencies
with powers to enter into this type of arrangement.2%
The agreement was reached under the auspices of
an AGU-CGU Ordinance, signed in December 2016,
regulating leniency agreement procedures within the
federal government. Prior to this, authorities acted
independently, leading to legal uncertainty.?%

Almost two years after signing the Odebrecht leniency
agreement with the MPF, the CGU and the AGU
announced that they had concluded a separate

leniency agreement with the company.?®” This
agreement provides for a fine of US$715 million,

which may possibly be deducted from the US$2.3 billion
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penalty Odebrecht owes Brazilian authorities based on
its December 2016 settlement with the United States.?*®
After conclusion of this agreement, Odebrecht will again
be able to contract with the federal government and its
state-owned enterprises. The terms of the agreement
have not, however, been published, nor is Brazil's
National Audit Court (TCU) a party, which has generated
uncertainty about the possibility of further civil action to
demand additional reparations from Odebrecht.?%

The CGU-AGU agreement establishes a US$10 million
fine for foreign bribery — unlike the MPF agreement which
did not state any fine for foreign bribery. It also grants
Odebrecht a three-year period (renewable for another
three years) to seek separate agreements directly with
countries where irregularities were committed. If no

such agreements are concluded, the CGU retains

the competence to seek additional penalties against

the company.

INADEQUACIES IN LEGAL FRAMEWORK

Brazil has not established corporate criminal liability
for corruption, including foreign bribery, although there
are bills relating to the issue pending in Parliament.?'°
Legislation in 2013 established strict administrative
liability and civil liability for companies in corruption
cases.?" However, most states and municipalities
have yet to issue local regulations in line with the
federal decree,?'? which has led to few companies
actually being punished under the law. The National
Registry for Punished Companies indicated only 34
companies had suffered some sort of penalty since
its establishment.?'3

There are deficiencies in the arrangements for

leniency agreements. Besides the MPF, there are

other authorities - CGU, AGU, CADE, TCU - with

the power to investigate and seek sanctions against
companies involved in corrupt practices, both at the

civil and administrative levels. The unclear division of
competences fosters inaction by the authorities. It may
also discourage companies from negotiating agreements
because they may fear being the target of prosecution
from other authorities.?'* For example, a leniency
agreement signed by the MPF does not bind the other
authorities. Certain authorities may, however, in some
cases, be able to use the information provided as part of
the agreement as the basis for their own investigations
and cases, though that has not yet happened. Recent
decisions by the country’s judiciary have also pointed to
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stricter limits on the use of evidence by authorities not
included in the agreements.?'s

The shortcomings described above make it clear that
Brazilian authorities have a long way to go to adequately
respond to the country’s responsibilities over its
companies’ large-scale transnational corruption. This is
all the more so considering the Brazilian state’s support
to these companies’ corrupt operations abroad. Brazil's
development bank, for example, granted 99 per cent of
its subsidised export credit for engineering services in a
decade to only five companies, all of them investigated
in Operation Car Wash (Lava Jato). Among them,
Odebrecht obtained 82 per cent of the credit, worth
US$31.7 billion.21

In spite of these serious shortcomings, the country’s
progress in investigating and sanctioning its companies’
transnational corruption must be noted. Unlike recent
cases such as that of Embraer, which were brought
to light and bore consequences due to the initiative of
foreign authorities, the Odebrecht settlement resulted
to a great extent from Brazilian law enforcers’ own
efforts. Although the first settlement signed between
Odebrecht and the Federal Prosecution Office (MPF)
did not produce specific sanctions for the company’s
foreign bribery, prosecutors took a significant step

in demanding, during settlement negotiations, that
Odebrecht’s executives report their wrongdoings
abroad. More recently, the new leniency agreement
signed between Odebrecht and the Offices of the
Comptroller General and the Attorney General went

a step further and included specific sanctions —

albeit insufficient — related to the transnational
corruption reported.

These efforts signify that Brazilian authorities are starting
to give attention to the transnational dimension of the
grand corruption schemes they have been confronting
with remarkable impetus in recent years. They are also
seeking better solutions to the challenges of leniency
agreements involving multiple jurisdictions, which still
lack jurisprudence, proper regulation and an institutional
framework in Latin America.

Whistleblower protection in Brazil remains inadequate,
although two bills regarding whistleblower protection
and a reward system for whistleblowers are pending.2'”
Recent legislation regulating police hotline services is
an important step, albeit insufficient.



INADEQUACIES IN ENFORCEMENT
SYSTEM

In October 2014, the OECD Working Group on
Bribery expressed concern that the level of enforcement
against foreign bribery in Brazil remained very low.2'8
Progress has been made over the last few years, but
challenges remain. Cases and especially investigations
can last years before they are concluded, which often
undermines enforcement due to expiry of the statute
of limitations. Brazilian authorities lack capacity,
organisation, resources and effective communication
between state and federal agencies. Public officials
lack sufficient guidance and regular training on foreign
bribery offences.

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

Between 2014 and June 2018, as part of Operation
Car Wash, the MPF made and received 484 requests
for international cooperation with foreign authorities,?'°
including Switzerland, the United States, Denmark,
Angola, Russia and several Latin American countries.??
Brazil has requested international cooperation from

45 countries and received requests for international
cooperation from 34 countries. However, Brazil has
only 20 bilateral MLA treaties regarding anti-bribery
enforcement, which can be used as a basis for obtaining
evidence abroad in criminal matters, including anti-
bribery enforcement cases. Such treaties concern only
the exchange of information regarding criminal offences,
not the exchange of evidence for civil and administrative
proceedings, which are the only realms covered by
Brazil’s Corporate Liability Law.??' Alongside these
efforts, CGU has begun negotiating agreements

to facilitate the exchange of information in foreign
bribery cases, having already signed a memorandum

of understanding with Colombia’s Superintendence

of Companies.

The map of outgoing MLA requests by Brazilian
authorities??? clearly demonstrates a concentration of
requests to jurisdictions that are either tax havens or
the headquarters of multinational companies involved

in the Car Wash scandal (mostly European countries),
with very few requests to other jurisdictions where
Brazilian companies under investigation operate

abroad (mostly Latin American and African countries).
For example, the United States and Switzerland received
44 per cent of all requests made by Brazilian authorities.
Despite having received 19 requests from Argentina

and nine from Colombia, none were made to these
countries’ authorities. The fact that Brazil received 60
requests from Peru and made only two requests to
Peruvian authorities symbolises this set of priorities.

It reveals the extent to which international cooperation
by Brazilian authorities prioritises asset recovery and
the investigation of offences by foreign companies in
Brazil, and involves significantly less investigation of
foreign bribery by its own national companies.??®

Finally, the lack of coordination between the federal
executive branch’s Department for Asset Recovery and
International Legal Cooperation (within the Ministry of
Justice) and the Secretariat for International Cooperation
(within the Federal Prosecutor’s Office) creates confusion
through overlapping competences for MLA. Also, the
former is a governmental body, which raises questions
about the assurance of autonomy and accountability
when dealing with cases in which members of the
federal government are the object of investigations.?2*

RECOMMENDATIONS

e Address the lack of centralised enforcement
of corruption cases and the unclear division of
competences between government authorities
regarding foreign bribery offences.

e Adopt and implement the bill that facilitates the
creation of Joint Investigative Teams included
in the “New Measures against Corruption.”22

e Adopt and implement the bill related to
whistleblower protection included in the
“New Measures against Corruption.”22

e Address the competing interests and responsibilities
between the MPF’s Secretariat for International
Cooperation and the Ministry of Justice’s
Department for Asset Recovery and International
Legal Cooperation.

e Ensure the autonomy and accountability of the
Ministry of Justice’s Department of Asset Recovery
and International Legal Cooperation when dealing
with cases in which members of the federal
government are the object of investigations.

¢ Require states and municipalities to issue local
regulations for the Corporate Liability Law (or reach
an agreement to issue a joint regulation) as soon
as possible.

e Sign more bilateral MLA treaties with other nations
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and amend existing ones to cover information
exchange during the investigation of administrative
infractions of the Corporate Liability Law.

* Improve cooperation between governmental
agencies in the fight against foreign bribery and
to negotiate leniency agreements.

* Improve transparency and publication of decisions
and leniency agreements related to major cases
of foreign corruption and money laundering.

¢ Maintain public statistics on investigations,
prosecutions and sanctions for foreign corruption
and money laundering, including data on whether
foreign bribery is the predicate offence.

e Provide proper training and guidance for state and
local authorities responsible for prosecuting foreign
bribery offences.

e Ensure that all credible foreign bribery allegations
are proactively investigated.

BULGARIA
Little or no enforcement

INVESTIGATIONS AND CASES

In the period 2014-2017, there were no known
foreign bribery investigations, prosecutions or
convictions in Bulgaria.

TRANSPARENCY OF ENFORCEMENT DATA

Enforcement data is partially published. In 2016, the
Supreme Judicial Council (SJC) mandated separate
treatment of foreign bribery cases when collecting and
providing summarised statistics on courts’ activities.??”
The statistics, published twice a year, contain
aggregated numbers of cases that national courts
commenced and concluded, broken down by instances,
and now cover foreign bribery cases.??8 In 2017, the
Chair of the Supreme Court of Cassation (SCC) ordered
that data about all corruption (including foreign bribery)
and related cases be published on a monthly basis.??®
Data regarding investigations is not publicly provided by
the SJC or the Prosecutor’s Office. Court decisions and
other actions are published in full, except for personal
and corporate data. The SJC maintains a dedicated
website, which can be searched for decisions.2*° Most
courts also provide such information on their websites.
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The Prosecutor’s Office provides statistical data on
requests for mutual legal assistance (MLA) made and
received in their annual reports.?®' However, there is
no breakdown by type of crime. Data regarding MLA
requests to and from courts is not published.%

RECENT DEVELOPMENTS

Amendments to the Criminal Code, adopted in 2015,
criminalise the bribery of a third person and broaden
the definition of “foreign public official”.?®® Amendments
to the Administrative Violations and Sanctions Act, also
adopted in 2015, increase the fine payable by legal
persons, based on the intangible or unestablished
benefit gained from committing certain crimes, to up to
one million Bulgarian lev (approximately US$630,000).23
They also provide for sanctions against legal persons
established in foreign jurisdictions where the crime has
been committed in Bulgaria.?®

In 2015, the Council of Ministers endorsed the National
Strategy for Prevention and Combating Corruption

in Bulgaria (2015-2020).2%¢ The strategy prioritises
strengthening judicial institutions and improving inter-
agency cooperation. In early 2018, the new anti-
corruption law (Prevention of Corruption and Forfeiture
of lllegal Assets Act) was adopted and a Commission
for Prevention of Corruption and Forfeiture of lllegal
Assets established.?®” In early 2015, a specialised

unit was formed by the Prosecution Office and the
Ministry of the Interior for investigating corruption
crimes perpetrated by persons holding or having

held senior public positions.

INADEQUACIES IN LEGAL FRAMEWORK

The Criminal Code does not provide for companies

to be held responsible for acts of bribery committed by
their subsidiaries and joint ventures with addresses and
headquarters outside Bulgaria. The legal framework also
does not adequately regulate whistleblower protection.

INADEQUACIES IN ENFORCEMENT
SYSTEM

The prosecution and punishment of corruption
crimes in general, and foreign bribery in particular,
remain inadequate. Key shortcomings in the
enforcement system include the heavy workload
of judicial practitioners, and the lack of adequate
training and expertise of enforcement authorities.


http://dv.parliament.bg/DVWeb/showMaterialDV.jsp?idMat=97604

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

There are no significant inadequacies in the legal
framework on MLA. Shortcomings in practice are mainly
connected to lack of skills in making and processing
MLA requests, heavy workload of practitioners and
insufficient language skills.2%®

RECOMMENDATIONS

»  Comprehensively regulate the protection of
whistleblowers reporting corruption-related acts.

e Strengthen law enforcement entities’ capacity
and improve inter-agency cooperation.

e Collect and make publicly available statistical data,
including on sanctions imposed on legal persons
for corruption-related crimes.

*  Provide training to judges, prosecutors and
investigators on foreign bribery offences

e Carry out investigations and further strengthen
international cooperation.

e Collect and share examples of international good
practice and lessons learned in prosecuting
foreign bribery.

¢ Develop model MLA requests, instructions for
processing those received, and detailed guidance,
available online.

* Implement awareness-raising activities targeted
at the general public, the private sector and

respective authorities on foreign bribery offences.

CANADA
Limited enforcement

INVESTIGATIONS AND CASES

In the period 2014-2017, Canada commenced four
foreign bribery cases and concluded one (upholding
an earlier 2013 conviction on appeal). Information on
the number of investigations commenced is not
publicly available.?%®

In 2017, the Ontario Court of Appeal upheld the
2013 conviction of a Canadian man for conspiring to

bribe Indian public officials, including a minister, in a
failed bid to win a major contract for Cryptometrics
Canada to supply security-screening equipment to Air
India.?*® The first individual convicted under Canada’s
anti-bribery law, he was sentenced to three years in
prison,?*" and has filed an application for leave to appeal
to the Supreme Court of Canada, which has yet to be
granted.?*? The Royal Canadian Mounted Police also
charged two Americans and one British businessman
in 2014 in the same case. Their trial began in January
2018, but there has not yet been a judgement.?*® In
October 2017, two of the defendants moved for a stay
of proceedings, on the grounds that their right to be
tried within a reasonable time had been infringed, but
the motion was denied, partly because their extradition
proceedings had caused delays.

In 2012 and 2013, the police charged three executives
of SNC-Lavalin, a former Bangladeshi minister and a
Bangladeshi-Canadian citizen with bribery in connection
with a US$50 million contract for consultancy services
related to the construction of the US$3 billion Padma
Bridge in Bangladesh.?** In 2014, the prosecution

of the former minister was stayed for lack of a direct
connection to Canada,?* and in 2015, charges against
one SNC-Lavalin executive were stayed based on his
agreement to cooperate with the police.?6 In 2017, the
Ontario Superior Court of Justice acquitted the three
remaining accused, due to insufficient evidence.?*

In another case involving SNC-Lavalin, in 2014, the
police charged two former company executives in
2014 with foreign bribery in Libya. In 2015, the police
also charged the SNC-Lavalin Group Inc. and two
of its subsidiaries with bribery and fraud in Libya. The
cases against the individual and corporate accused
have been combined, and the trials are scheduled to
begin in September 2018.24¢ According to police, a
senior SNC-Lavalin executive established a scheme
in which two shell companies, Duvel Securities and
Dinova International, billed SNC-Lavalin roughly
US$127 million for helping the firm win dozens of
major contracts in Libya during the 2000s.24°

In 2016, the police charged the president of Canadian
General Aircraft in Calgary with conspiring to offer a
bribe to Thai officials in order to secure a contract for
the purchase of a commercial jet for Thailand’s national
airline.?®® In 2017, the charges were stayed.?®!
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TRANSPARENCY OF ENFORCEMENT DATA

Enforcement data is partially available through online
annual reports produced for Parliament by Global
Affairs Canada.?? The reports provide information

on foreign bribery cases opened and on convictions,
but not on investigations, where charges have not
been laid. The Canadian Legal Information Institute,

a non-profit organisation, publishes court judgments,
tribunal decisions, statutes and regulations from

all jurisdictions in Canada.?®® It does not, however,
include information on other case resolutions, such as
negotiated settlements. There is little public information
on Canada’s requests for or provision of mutual legal
assistance (MLA).2%*

RECENT DEVELOPMENTS

In 2018, the government announced that it would
introduce legislation for deferred prosecution
agreements (DPAs) to be implemented through judicial
remediation orders.?% In 2017, Public Services and
Procurement Canada (PSPC), the Competition Bureau,
and the police created a telephone hotline and online
platform to report fraud, collusion or corruption in
federal contracts and real property agreements, but
not for reports of foreign bribery.2% Also in 2017,

the government repealed the exception allowing for
facilitation payments under the Corruption of Foreign
Public Officials Act (CFPOA).%" In 2015, the PSPC
further revised its “Integrity Regime”, so that it no
longer penalises suppliers for the actions of affiliates

if the supplier could show that it was not involved in
the foreign offence. The revisions also allow suppliers
to apply for a reduced ineligibility period (five years)
where the causes of conduct are addressed.?®® The
Integrity Regime was updated again in 2016 to add
reporting requirements for bidders, clarify the debarment
process and add anti-avoidance provisions.?*® Further
enhancements are expected.?® In 2015, Canada
adopted the Extractive Sector Transparency Measures
Act, which creates reporting obligations for businesses
operating in Canada that work in the extractive sector.2!

INADEQUACIES IN LEGAL FRAMEWORK

The current system of penalties for foreign bribery,

and the requirement for full-blown criminal investigations
in all cases, can undermine effective enforcement
against less severe breaches of the CFPOA. Allowing
for alternative civil or administrative enforcement

options would provide greater flexibility, enhancing
overall enforcement.
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INADEQUACIES IN ENFORCEMENT
SYSTEM

Canadian enforcement of white-collar offences is

still hampered by systemic challenges, in particular,
insufficient coordination between investigators and
prosecutors. There is a lack of clear processes

for voluntary disclosure of potential offences by
corporations. The conditions under which corporations
that undertake internal investigations may receive credit
for cooperation are also not clearly defined. This is

due to structural features of the Canadian criminal law
system, such as the merger of the police’s International
Anti-Corruption Unit into the Serious and International
Crimes Division, in order to save resources. This
appears to have led to diminished emphasis on
CFPOA cases.?®?

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

Police investigators, Crown prosecutors and defence
counsel consistently report that the MLA process is
slow.?® |n its most recent report to Parliament, the
government stated that the available resources for
processing MLA requests had been inadequate, and
that additional resources were being made available

as of 2017.2%* It is uncertain whether this new structure
is sufficient, and the lack of transparency or detailed
reporting regarding the making or receiving of MLA
requests limits the possibility of evaluating shortcomings.

RECOMMENDATIONS

«  Amend the CFPOA to provide a civil or
administrative enforcement option to allow for
greater flexibility in enforcement.

e Establish open dialogue with relevant stakeholders
to clarify the process for voluntary disclosure
of potential offences by corporations, and the
prospect of credit for cooperation by those that
undertake extensive internal investigations.

e Encourage enforcement officials from the police
and PPSC to take a more proactive approach
with defence counsel and stakeholders (e.g.
Canadian Bar Association, Transparency
International Canada) to discuss best practice in
areas such as disclosure, tendering of evidence,
privilege issues and potential grants of immunity
to cooperating witnesses.

¢ Ensure that legislation on DPAs is passed
as planned.



CHILE
Limited enforcement

INVESTIGATIONS AND CASES

In the period 2014-2017, Chile opened at least 11
investigations,?% and in November 2016, concluded
its first foreign bribery prosecution in the so-called
“Fragatas Case”.?%¢

A Chilean criminal court sentenced Victor Lizarraga
Arias, a general in the Chilean Army and the Project
Director of SERLOG (Servicios Logisticos Ltda.), a
logistics company specialising in the brokering of
weapons and provisions, to 205 days in prison, a fine
of three million pesos (approximately US$5,000), and
disqualification for seven years and one day from public
office.?” Arias was found guilty of bribing a Korean
public official at the Korean embassy approximately
US$160,000 in exchange for facilitating business deals
between Korean companies and different branches of
the Chilean armed forces. The ruling has not yet been
enforced as it is under appeal. In another case, the
Chilean Prosecutor reached a settlement with a Chilean
cement company in 2015 in relation to allegations

that the company attempted to bribe officials from

the Bolivian Highway Agency in 2010.2%8 Although the
prosecutor could not prove that bribery had taken place,
the company was ordered to establish an anti-corruption
programme and to donate computer equipment

worth more than 10.2 million pesos (approximately
US$20,000) to a local educational centre.?%®

In addition, the Chilean authorities initiated 15
investigations into foreign bribery from 2014 to 2017,
of which four were ongoing at the end of 2017.27°

TRANSPARENCY OF ENFORCEMENT DATA

The Chilean Public Prosecutor’s Office and the Financial
Analysis Unit (in cases of money laundering and
financing of terrorism) publish detailed statistics on the
number of crimes reported and investigated, cases
opened and cases concluded on a quarterly and annual
basis, including on foreign bribery.?”" The courts publish
case information via an online database which allows
any person to access judicial decisions and see the
status of ongoing cases, the individuals involved and
the case files, although navigating the database requires
some expertise.?’”? The Public Prosecutor’s Office does
not publish any information on requests for mutual legal

assistance (MLA) sent or received, but this is available
through an official request for public information.

RECENT DEVELOPMENTS

Proposed legislation would extend whistleblower
protection to government contractors, and require a
whistleblower’s identity to be kept confidential. However,
even if passed, this would be inadequate as it would not
cover employees of state-owned enterprises, and the
protection would be granted only for a limited period.?"
According to the OECD WGB, the Public Prosecutor’s
Office has issued instructions to ensure that regional
prosecutors pursue foreign bribery cases.?™

INADEQUACIES IN LEGAL FRAMEWORK

Under Chilean law, companies may not be held
criminally liable for foreign bribery if they have an
“offence prevention model” at the time of the offence.
However, the guidelines on criminal liability issued by
the Public Prosecutor’s Office in 2014 do not specifically
describe the characteristics of such a model when it
comes to preventing foreign bribery. There are also
concerns about the process for certifying offence
prevention models, including a lack of capacity and
expertise among private-sector entities which conduct
the certification process.?”®> Moreover, while the rules on
bank secrecy for cases of money laundering have been
eased, this does not apply for foreign bribery cases.
Chile still does not require accountants and auditors to
report suspected money laundering transactions, and
legal persons cannot be held liable for false accounting.

Chile has also not amended its legislation to provide
clear territorial jurisdiction to prosecute legal persons
for the foreign bribery offence.?”® Penalties for bribery
offences are not proportionate to the offence, although
a bill in Parliament proposes to increase these
penalties.?”” Formal investigations of foreign bribery
must still be concluded within two years, a very short
timeframe for often complex cases. The legal framework
for whistleblower protection is inadequate, especially
for employees of government contractors and state-
owned enterprises.
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INADEQUACIES IN ENFORCEMENT
SYSTEM

There is insufficient awareness among the judiciary
and Chilean diplomats abroad of the offence of
foreign bribery.?®

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

MLA mechanisms tend to be bureaucratic and

slow, especially given the short periods available for
investigations. In practice, this has encouraged informal
communication between prosecutors from different
countries, made possible due to different international
forums that favour the creation of professional
cooperation networks.

RECOMMENDATIONS

*  Develop comprehensive whistleblower protection
legislation that guarantees protection and
confidentiality, and provides incentives to promote
the reporting of corruption.

e Lengthen the permissible time periods for

preliminary inquiries in foreign bribery investigations.

¢ Increase penalties associated with corruption
offences.

¢ Provide more awareness raising and training on
the offence of bribery of foreign public officials,

especially among judges and diplomatic personnel.

e Include companies in anti-corruption policy
discussions.

COLOMBIA
Little or no enforcement

INVESTIGATIONS AND CASES

From 2014-2017, Colombia opened one investigation
into foreign bribery, but did not open or conclude
any cases.

In September 2017 it was reported that the
Superintendence of Companies (Superintendence)
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initiated a preliminary inquiry into allegations that
Inassa’s former manager acted as an intermediary in
relation to payments made to politicians in Panama, the
Dominican Republic, Ecuador and Brazil, in exchange
for government contracts.?”® Inassa is a subsidiary of
the Spanish water provider Canal Isabel Il, owned by
the Madrid local government, which is itself the subject
of allegations of embezzlement in Spain and Colombia
to the benefit of individuals with ties to the Spanish
government’s ruling Popular Party.2% In July 2018,

the Superintendent of Companies reported that his
office had imposed a fine of 5,078 million pesos (about
US$1,700) on Inassa for acts of transnational bribery
of Ecuadorian public officals in 2016.2%

In March 2018, it was reported that the Superintendent
was conducting a preliminary investigation into alleged
foreign bribery involving at least 10 companies.?® It
was also reported that it fined one of the companies,
Vram Holding S.A.S., 155 million Colombian Pesos
(approximately US$55,000) for denying access to
financial and accounting information to support

the investigation.28®

TRANSPARENCY OF ENFORCEMENT DATA

The Attorney General’s Office and the Superintendence
maintain databases on foreign bribery enforcement,
but these are not accessible to the public. Although
court judgments are public, accessing this information
is difficult due to the time it takes for sentences to be
disclosed and the complication of navigating court
websites. There is no public access to statistics on
requests for mutual legal assistance (MLA) sent

and received.

RECENT DEVELOPMENTS

In February 2016, Colombia’s President enacted Law
1778, known as the Transnational Corruption Act, the
country’s first foreign bribery law. This provides for
corporate administrative liability for bribes paid abroad
by Colombian companies, including the “promising” of
a bribe, and provides broad definitions of “transnational
bribery”, “foreign public official” and “legal person”. 28
The law provides for a 10-year statute of limitations for
foreign bribery proceedings against a company (higher
than the usual five years for bribery). It also increases
sanctions for foreign bribery for both natural and legal
persons and introduces the possible prohibition of a
person convicted of foreign bribery from exercising

a public function. Legal persons convicted in a



foreign bribery process can be debarred from public
contracting. Article 19 of the law establishes credit for
companies with adequate anti-corruption compliance
programmes, when calculating penalties for both
domestic and foreign bribery violations. The law and
accompanying Resolution 100-002657 of 2016 also
require certain companies to implement a business
integrity programme.

In 2016, the government introduced Decree 1674 to
define those who are considered politically exposed
persons (PEPs) for the purposes of money laundering.
However, the definition does not include foreign PEPs
and other categories of relevant persons.®

Two draft bills are awaiting discussion in parliament.

A Whistleblower Protection Bill includes provisions

to promote and facilitate the reporting of acts of
corruption, and to protect both public- and private-
sector employees from retaliation.?®® A draft law requires
lawyers, accountants, tax inspectors and heads of
internal control units to report unusual or suspected
corrupt activities to the Financial Information and
Analysis Unit (UIAF).287

During 2017, the Colombian Transparency Secretariat
held meetings with a range of stakeholders to raise
awareness of the scope of the OECD Anti-Bribery
Convention and the Transnational Corruption Act.

INADEQUACIES IN LEGAL FRAMEWORK

As noted by the OECD WGB in its Phase 2 Follow-up
Report in February 2018, the Transnational Corruption
Act “significantly strengthens Colombia’s foreign bribery
offence and addresses many deficiencies raised in
Phase 2”.2% The principal weakness in the law is that
it only establishes administrative, but not criminal,
liability for legal persons. The continued absence of

a whistleblower protection law remains an important
gap. The bill under consideration is not part of the
government’s current legislative priorities and is
unlikely to be passed in the near future.?®®

INADEQUACIES IN ENFORCEMENT
SYSTEM

According to the OECD WGB'’s 2018 report, in order
to strengthen capacity and address weaknesses in
enforcement against financial and economic crimes,
Colombia restructured the Prosecutor’s office and

introduced a specialised Unit of Criminal Finances

in 2017. Colombia has also set up the National
Directorate for Prosecution of Corruption, responsible
for prosecuting the most serious corruption cases, and
created a special working group in 2017 for prosecuting
transnational corruption cases.?®

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

Colombia has signed many international agreements
and treaties related to MLA, both bilateral and
multilateral, and does not have significant legal

gaps. However, there are still a number of practical
deficiencies in MLA. Firstly, the number of officials
responsible for processing requests both in the General
Prosecutor’s Office and in the Superintendence of
Companies is insufficient, even when officials are
specifically trained. Additionally, technical weaknesses
persist in both entities regarding the databases through
which all received and sent requests are recorded.
Neither the National Prosecutor’s Office nor the
Superintendence prioritise the follow-up of possible
cases of transnational bribery. Despite these challenges,
Colombia has opened one foreign bribery investigation
based on an incoming MLA request, and has also been
active in the transnational Odebrecht corruption case,
investigating, prosecuting and sanctioning Colombian
public officials on the passive side, and providing MLA
to other jurisdictions.?®

RECOMMENDATIONS

e Ensure criminal liability for natural and legal
persons covering any act of corruption, including
transnational bribery.

e Adopt legal and practical measures to
protect whistleblowers in both the public and
private sectors.

e Ensure adequate periods for the investigation
and punishment of natural and legal persons
for transnational bribery offences.

e Continue developing the concept of poalitically
exposed persons in Colombian legislation.

* Raise awareness in the public and private sectors

of national laws and guidelines relating to the
OECD Anti-Bribery Convention.
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¢ Increase awareness of the credit legal entities can
receive for collaboration with the Superintendence
of Companies.

e Increase awareness of companies required to adopt
business ethics programmes, and of complaints
channels for transnational bribery cases.

e Strengthen the recording of MLA statistics through
a regularly updated database and ongoing training
for relevant personnel, including UIAF officials.

*  Publish statistics on the number and type of cases
of transnational bribery being investigated, and
improve access to public information on judicial
decisions.

COSTA RICA
No classification

INVESTIGATIONS AND CASES

There were no reported investigations or cases for the
period 2014-2017. Costa Rica has very few companies
that have operations outside the country, which could
explain the lack of cases.

TRANSPARENCY OF ENFORCEMENT DATA

This lack of cases means there is no published data

on foreign bribery investigations, cases commenced

or cases concluded. The judiciary publishes general
statistics on crime on its institutional portal, including the
number of cases for each type of crime.?? Only criminal
cases that are concluded at the highest-level courts
(e.g. Chamber lll of Cassation) are published.?* While

a case is pending, the judicial files are confidential and
only parties involved can access the information. Some
statistics on requests for mutual legal assistance (MLA)
are available, but are not sufficiently disaggregated (by
date, type of crime, country, judicial file, etc.).?%*

RECENT DEVELOPMENTS

In 2016, the Costa Rican Congress approved Law no.
9389, which modified the crime of transnational bribery
(Article 55), to include the “offer”, “promise” or “gift” of
a bribe.?% In 2017, Congress approved the country’s
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adoption of the OECD Anti-Bribery Convention (Law
no. 9450).2% Congress is currently discussing a Bill on
“Responsibility of legal persons for acts of transnational
bribery and domestic bribery” (Law no. 20,547),
introduced in 2017. The country’s accession process
to the OECD is expected to be completed in 2019.

INADEQUACIES IN LEGAL FRAMEWORK

Costa Rican law currently establishes administrative,

but not criminal, liability for legal persons for foreign
bribery. In its Phase 1 Report in June 2017, the OECD
WGB recommended that the country implement the
necessary legal reforms to investigate and punish legal
entities that participate in acts of bribery.?®” In addition,
Costa Rican law currently does not provide for a general
false accounting offence applicable to companies,
which makes it difficult to sanction such practices when
aimed at foreign bribery. Instead, in order to constitute
an offence, the act must have been committed for the
purpose of altering or avoiding tax. Sanctions for both
companies and natural persons are too low to serve as
an effective deterrent. In its Phase 1 Report, the OECD
WGB expressed concern over the lack of criminal fines
and sufficient prison sentences as a sanction for natural
persons. It also expressed concerns about the low level
of fines for legal persons, and inadequate provision for
confiscation of the bribe and proceeds of bribery. In
addition, protections for whistleblowers are weak. The
numerous treaties signed between Costa Rica and
international organisations that grant immunity to officials
of international organisations in particular situations can
also undermine the legal framework and enforcement.2%

INADEQUACIES IN ENFORCEMENT
SYSTEM

The Public Prosecution Service and the Ministry of
Justice are both responsible for enforcement. However,
there is a risk of investigative overlap, which may result
in allegations being overlooked.?*®

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

Response times to MLA requests are slow, which can
undermine the processing of cases. The formulation
of requests by prosecutors can be unclear and can



fail to adequately specify the actions required by the
authorities to whom the request is made. In both

the Judicial Investigation Agency and the Public
Prosecutor’s Office, there is a lack of training in local
languages on reciprocal judicial assistance. Existing
written materials and training tools are often in English,
which few staff of these institutions read or speak
fluently. Limited staff and resources also undermine
the priority given to making or processing MLA
requests, and the ability to carry them out.

RECOMMENDATIONS

e Improve the quality of data available on
corruption offences, especially national and
transnational bribery.

e Approve a law on criminal liability of legal persons
with sanctions that are effective, proportionate
and dissuasive.

e Identify and renegotiate the international treaties
that grant immunity to foreign officials working
in Costa Rica, in order to reinforce anti-
corruption efforts.

e Ensure a clear and effective system for coordination
and cooperation between responsible agencies in
foreign bribery cases.

*  Approve a whistleblower protection law.

* Improve the capacity of the Judicial Investigative
Agency and the Public Prosecutor’s Office to handle
MLA requests and ensure adequate resources.

CZECH REPUBLIC
Little or no enforcement

INVESTIGATIONS AND CASES

During the period 2014-2017, the Czech Republic
opened one new investigation, but no new cases.

The investigation, still ongoing, is being pursued by

the National Organised Crime Agency (NOCA) and the
High Public Prosecutor’s Office, and involves the alleged
bribery of a foreign public official in a non-party to the
OECD Convention. In April 2017, the Financial Analytical
Office filed a criminal complaint with the police regarding
the laundering of the proceeds of foreign bribery

after completing its analysis of a suspicious transaction
report. No further details are available. To date,

the Czech Republic has not prosecuted a foreign
bribery case.®®

TRANSPARENCY OF ENFORCEMENT DATA

The Czech Republic does not publish statistics on
foreign bribery investigations, cases commenced or
cases concluded. The Czech police publish statistics on
the number of prosecuted crimes related to corruption,
but not specifically related to foreign bribery.%°" Higher
instance courts such as the Supreme Court publish
decisions and resolutions in anonymised form. Decisions
from other courts can be accessed on request, also in
anonymised form. The OECD WGB Phase 4 Report in
2017 stated that “expedient access to court judgements
concerning foreign bribery is necessary to ensure that
sanctions for foreign bribery are effective, proportionate
and dissuasive as required by the Convention. Their
publication is also necessary for raising awareness of
the risks of foreign bribery, and to ensure that Czech
companies understand how to manage those risks
through effective compliance measures”. The Czech
Republic does not publish statistics on requests for
mutual legal assistance (MLA) made and received.®%?

RECENT DEVELOPMENTS

In 2016, the Ministry of the Interior created NOCA

by merging the former Police Organised Crime Unit
and the Unit for Combating Corruption and Financial
Crime. NOCA takes the lead on serious offences,
including foreign bribery. The merger was intended

to increase efficiencies, but the OECD WGB Phase 4
Report considered it unclear whether the merger would
enhance the detection of foreign bribery cases.*

The OECD WGB also found that the proposal pending
before Parliament at the time to safeguard the Supreme
Public Prosecutor from unreasonable dismissal was

an important and reasonable initiative for ensuring
prosecutorial independence and urged adoption of
appropriate legislation without further delay. No such
legislation was adopted.

According to the OECD WGB'’s Phase 4 Report,

major inroads have been made in the enforcement

of the Act on Criminal Liability of Legal Entities, with
investigations and prosecutions increasing rapidly since
2013. However, the application of a new exemption for
“justly required” efforts to prevent the commission of
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an unlawful act is uncertain, and relevant information in
a guide produced by the Supreme Public Prosecutor’s
Office is not sufficiently practical.

Act No. 104/2013 Coll, on International Judicial
Cooperation in Criminal Matters, which came into
force on 1 January 2014, substantially simplified the
framework for executing incoming MLA requests. In
June 2016, the Ministry of Justice submitted a draft
law for implementing the European Investigation Order
(the Amendment on international judicial cooperation
in criminal matters — EU).%%

INADEQUACIES IN LEGAL FRAMEWORK

The government submitted to Parliament in 2016 a
draft law to ensure the independence of the public
prosecution service from political influence, as a
follow-up to its action plan for 2015.%% However,

it has still not been adopted, meaning there is no
guarantee that political factors cannot influence the
investigation and prosecution of foreign bribery cases.
The Czech Republic also does not have comprehensive
whistleblower protection legislation for the public or
private sectors.®® As noted above, the OECD WGB
Phase 4 Report found insufficient clarity in the new
exemption from criminal liability for companies that
have taken “justly required” efforts.

INADEQUACIES IN ENFORCEMENT
SYSTEM

The OECD WGB has expressed concern about the
absence of prosecutions for foreign bribery, despite
the high risk of bribery in sectors in which the Czech
Republic is an important exporter, such as machinery
and defence materials.®” The WGB has also noted the
need to ensure that NOCA is provided with adequate
analytical resources for foreign bribery cases.%

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

To date, MLA requests from foreign jurisdictions have
proved the primary source of detection of the bribery of
foreign public officials in the Czech Republic, with two
cases of foreign bribery having been detected through
this channel.3%®
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RECOMMENDATIONS

*  Adopt legislation to increase the independence
of prosecution authorities.

* Improve international cooperation to avoid the
application of the statute of limitations for acts
of corruption.

e Pass a comprehensive law providing whistleblower
protection in the public and private sectors.

«  Ensure that NOCA officers give sufficient priority
to the detection of foreign bribery cases.

¢ Update the public and internal versions of the Guide
on Implementing the Act on Criminal Liability of
Legal Entities, to include relevant law and practical
information on assessing compliance measures.

e Ensure as a matter of urgency adequate analytical
resources for investigating foreign bribery cases.

¢ Prioritise the detection of foreign bribery though the
anti-money laundering system and support efforts
by non-financial entities obliged to detect and report
suspicions of money laundering related to foreign
bribery (e.g. the real estate and gambling sectors,
tax advisors and legal professionals).

e Clarify the new exemption from criminal liability for
companies that have taken “justly required” efforts.

DENMARK
Little or no enforcement

INVESTIGATIONS AND CASES

During the period 2014-2017, Denmark opened six
investigations, but no new cases.®"°

In May 2015, the Danish Fraud Squad (SQIK) was
reported to be investigating allegations that Maersk, a
transport and shipping company, made bribe payments
to a former executive of the Brazilian state oil company
Petrobras for confidential information in order to gain a
competitive advantage in dealing with Petrobras.®'! SGIK
entered the case after requests from Brazilian authorities
to assist with the investigation. In 2017, the World Bank
Sanctions Board debarred the Danish company Consia
Consultants APS in relation to bribery of government
officials in Vietnam.®'2 It is not known if Danish authorities
are investigating this case.



TRANSPARENCY OF ENFORCEMENT DATA

Denmark does not publish statistics on foreign bribery
investigations, cases commenced or cases concluded.
Important Danish court decisions are published in the
official judicial journal (Ugeskrift for Retsvaesen®'®) which
can be accessed either via a fee-paying subscription
or from public libraries. Copies of court decisions can
be obtained, for a fee, from the relevant court if the
requester knows the case number.'* However, the
public is not informed of cases opened or concluded,
which makes it challenging to follow them. Likewise,
the public may request information on penalty notices
issued to a company (but not a natural person) under
a settlement, but as the public is not informed of
settlements, this is also somewhat redundant.3'®
Denmark does not publish statistics on requests for
mutual legal assistance (MLA) made and received.

RECENT DEVELOPMENTS

On 14 March, 2018 a new measure entitled the Fight
Against Facilitation Payments Initiative (FAFPI) was
launched by the Confederation of Danish Industry
and the Foreign Ministry.3'® One of the initiative’s main
objectives is to promote reporting of demands for
facilitation payments and to share experiences about
how to develop, establish and implement internal
systems for reporting facilitation payments to support
FAFPI’s anonymous online reporting tool.2'” FAFPI
collects anonymised data on when and where Danish
companies and organisations encounter demands
for facilitation payments.

In March 2017, Danske Bank Estonia and Nordea
Denmark were reported to be involved in global
corruption and bribery scandals, allegedly laundering 7
billion kroner (around US$1.1 billion).3'® In June 2017,
the Danish parliament adopted the new Danish Anti-
Money Laundering Act.®"® An August 2017 review by
the Financial Action Task Force criticised Denmark for
lacking a national policy and committing inadequate
resources to combatting money laundering. It urged the
country to “do more to properly assess and understand
the risks it is exposed t0”.%2° The review has reportedly
triggered a response by Denmark, including allocation
of more resources and greater cooperation.®! In March
2018, the government published a draft national strategy
for combatting money laundering and financing of
terrorism 2018-2021.%22

In September 2014, the Ministry of Justice launched
an Anti-Corruption Forum to ensure coordination and

information sharing among all relevant authorities in
connection with the fight against bribery and corruption.
In December 2014, the Director of Public Prosecutions,
the National Commissioner of Police and the Customs
and Tax Administration entered an agreement to
ensure effective, consistent handling of cases and

to enhance coordination.®>

INADEQUACIES IN LEGAL FRAMEWORK

Danish anti-bribery legislation still does not cover
trading in influence. Although it has been encouraged
to do so by the OECD WGB, Denmark has not
increased the maximum sentence for false accounting
offences in Sections 296(1)(2) and 302 of the Criminal
Code.®?* Regarding corporate liability, the WGB

raised substantial concerns in 2015 that prosecutorial
guidelines reduced the basis for imposing corporate
liability, noting that Denmark planned to issue new
guidelines.®2® However, no such guidelines have been
issued to date. Denmark has no specific laws to protect
whistleblowers, other than protection from dismissal of
whistleblowers in the financial sector. A 2015 report by
a government-commissioned expert committee advised
against introducing special whistleblower protection
legislation.®2® No steps have been taken to establish

a clear framework for out-of-court settlements in
Denmark.®?” The country has not yet been successful

in getting Greenland and the Faroe Islands to agree to
be parties to the OECD Convention.

INADEQUACIES IN ENFORCEMENT
SYSTEM

Denmark has yet to investigate widely publicised foreign
bribery allegations involving major Danish companies
that have surfaced since the OECD Phase 3 Report

in 2013, and has failed to reopen cases that were of
concern in the Phase 3 Follow-up Report in 2015.3%®
SJIK has not increased the number of prosecutors or
investigators. Two prosecutors have been trained to
investigate foreign bribery cases, although neither is
currently working on such cases at SZIK. However, one
police investigator has been trained to investigate foreign
bribery cases and is working on such cases at SOIK.
Investigators and prosecutors are not given guidance

on the definition of foreign public officials.®*® In 2014,

the European Commission suggested that further efforts
be undertaken to fight foreign bribery, for example, by
raising the level of fines for corporations.®® This has yet
to happen. Denmark has not issued any official guidance
on self-reporting for individuals or legal persons.
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INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

Denmark has no legislation on MLA in criminal

matters and applies its national laws by analogy to
MLA requests, using the Council of Europe Convention
on Mutual Legal Assistance as guidance. However, the
country appears able to respond to requests in a timely,
constructive and effective manner and the Single Point
of Contact system established by the Danish National
Police provides for a rapid and efficient exchange of
information with other police authorities.®*' SQIK has
adopted new policies to pursue MLA in foreign bribery
cases more proactively, and to pursue remaining
offenders after settlement with some offenders.3?

RECOMMENDATIONS

¢ Increase sanctions for accounting offences.

¢ Improve whistleblower protection in the public
and private sectors.

e Extend foreign bribery legislation to cover Greenland
and the Faroe Islands.

*  Enhance reliance on corporate liability and ensure
that it extends to subsidiaries.

¢ Increase the number of enforcement officials and
enhance expertise in forensic accounting and
information technology.

e Engage more actively in enforcement activities,
ensuring in particular that all leads are pursued
to obtain sufficient evidence.

e Increase cooperation among authorities.

* Disclose details of the terms and implementation
of out-of-court settlements.

¢ Improve detection and prosecution of cases by
providing clearer guidance to the audit and legal
professions regarding legal obligations.

e Issue official guidelines on self-reporting.

e Formulate an overall strategy for combatting bribery
of foreign officials.

e Create a forum for regular dialogue and sharing
of best anti-corruption practice between ministries,
authorities, trade and aid organisations, individual
corporations and civil society.
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ESTONIA
Little or no enforcement

INVESTIGATIONS AND CASES

In the period 2014-2017, there were no foreign bribery
investigations, prosecutions or convictions in Estonia.
In 2018, a Latvian court decided to transfer a case
involving the Estonian company Skinest Rail to an
Estonian court for trial as a foreign bribery case. The
company is suspected of having made an improper
payment in connection with its sale of four diesel
locomotives to the Latvian state-owned railway
company LDZ 3%

TRANSPARENCY OF ENFORCEMENT DATA

The Ministry of Justice publishes crime statistics
annually, including data on the commencement of
criminal proceedings.®** These reports include a
separate section on corruption-related offences.
There are no separate databases on sanctions and
confiscations. However, the OECD WGB noted in its
2016 Phase 3 Follow-up Report that such information
can still be extracted from existing digital databases
(E-File) used in the criminal procedures.®® All court
decisions that have entered into force are available
electronically.®® Decisions of the Supreme Court

of Estonia are also available and searchable on its
website,**" although publication may only be partial

if the decision contains sensitive personal data or
information for which existing legislation provides
restricted access (e.g. to protect state secrets).®®
The Ministry of Justice published a report on requests
for mutual legal assistance (MLA) processed in 2016,
although the report makes no mention of requests
related to foreign bribery.3%

RECENT DEVELOPMENTS

Amendments to Section 6 of the Anti-corruption

Act, which came into force in 2016, expand existing
protection of whistleblowers to the private sector.®+°
Amendments to the Penal Code and Code of Criminal
Procedure, which came into force in 2017, implement
EU directive 2014/42/EU on the freezing and
confiscation of instrumentalities and proceeds of crime
in the EU. Additional amendments include clarification
of terms related to confiscation of property.3*!



INADEQUACIES IN LEGAL FRAMEWORK

The OECD WGB found in its 2016 report that the
requirements for liability of legal persons are insufficiently
clear.’42 Estonian legislation does not allow a request

for MLA alone to interrupt, suspend or extend the
limitation period for all offences (currently five years for
bribery-related offences and 10 years for aggravated
bribery offences). The OECD WGB said in 2010 that it
considered this a “serious deficiency” .34

INADEQUACIES IN ENFORCEMENT
SYSTEM

Without any investigations or prosecutions in Estonia
related to foreign bribery, it is unclear which regulatory
or enforcement failings may prevent effective
prosecution. While there has been training for police,
prosecutors and the Financial Intelligence Unit on
foreign bribery enforcement, the OECD WGB noted

in its 2016 report that Estonia’s Tax Administration
has not provided guidance or training to tax officials
on how to detect and report foreign bribery.

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

There are no significant inadequacies in the mutual
legal assistance framework.®*

RECOMMENDATIONS

e Adopt legal provisions on the suspension of the
statute of limitations when Estonia issues an MLA
request, as recommended by the OECD WGB345.

e Ensure that false accounting offences cover all the
activities described in Article 8(1) of the OECD
Anti-Bribery Convention.

e Clarify the necessary preconditions for the liability
of legal persons.

e Study and improve awareness of legal protection
offered to whistleblowers in both the public and
private sectors.34%

FINLAND
Little or no enforcement

INVESTIGATIONS AND CASES

Finland did not commence any new investigations

or cases in the period 2014-2017. All five prosecutions
for foreign bribery previously reported resulted in
acquittals either in the District Court or on appeal.

The sole conviction obtained in one of these cases
was on charges of false accounting.3*

TRANSPARENCY OF ENFORCEMENT DATA

Finnish authorities do not publish statistics on foreign
bribery investigations, cases commenced or cases
concluded. The police, the Ministry of Justice, the
prosecutor and the Statistical Centre all publish various
statistics about crimes and investigations, but these
are mostly general, and extracting relevant information
is time-consuming and difficult. All court decisions are
public, unless specifically declared partially or totally
confidential — for example, to protect trade secrets.
Apart from that, the conclusions of the court and

the relevant details of the crime are always reported
publicly.®*¢ The details of all cases relating to foreign
bribery are public and copies of all documents can

be obtained from the court.®*

RECENT DEVELOPMENTS

The government has established a task force from
several ministries and government agencies in order
to combat economic crime and the grey economy.

In 2016, Finland issued a National Strategy and Action
Plan for Tackling the Shadow Economy and Economic
Crime. While foreign bribery is not specifically
mentioned, the plan does include a focus on better
detecting and enforcing corruption offences. A

bill extending corporate criminal liability to include
aggravated accounting offences entered into force

at the beginning of 2018.

INADEQUACIES IN LEGAL FRAMEWORK

Finland continues to lack clear, comprehensive
whistleblower protection legislation. Provisions are
fragmented across different regulatory instruments,
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and while failure to report a serious offence is punishable
under the Criminal Code, the list of offences covered
does not include corruption.® In its Phase 4 Report

in March 2017, the OECD WGB welcomed the
introduction of Finland’s new plea bargaining regime,
but raised concerns that it is not available to legal
persons and that there are few incentives for individuals
to enter into a plea bargain given the current extremely
low likelihood of conviction in the country.®!

INADEQUACIES IN ENFORCEMENT
SYSTEM

The OECD WGB in its Phase 4 Report raised “serious
concerns” regarding the 100 per cent acquittal rate for
foreign bribery in Finland to date, due — among other
court practices — to the Finnish courts’ interpretation
of the foreign bribery offence and the extremely high
evidentiary threshold applied. The WGB was also
concerned about limited awareness of the foreign
bribery offence within the judiciary, the absence of
regular training for judges and the lack of specialisation
of courts and judges.

Another key issue is the lack of specialised prosecutors
or law enforcement officials or any kind of anti-corruption
body. As a result, there is no funding allocated in the
budget specifically for the fight against corruption,

apart from one individual at the National Bureau of
Investigation and 1.5 in the Ministry of Justice. There

is also a lack of adequate training and resources for
specialised police officers and prosecutors. The WGB
expressed concern about the Prosecution Service’s
stretched resources.

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

Gathering evidence from countries outside the European
Union is extremely difficult. There is insufficient
international coordination between the police forces in
various countries. Nevertheless, according to the OECD
WGB, Finland has been active in seeking mutual legal
assistance in its foreign bribery cases, and has used
joint investigation teams within the EU with assistance
from Eurojust in two of its foreign bribery cases.®?
Finland’s Prosecutor’'s Memorandum on Foreign Bribery
expressly encourages the establishment of a joint
investigation team in foreign bribery cases.?%
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RECOMMENDATIONS

¢ Introduce adequate whistleblower protection
legislation and establish whistleblowing channels.

¢ Improve and make mandatory the exchange of
information between different government agencies.

¢ Raise awareness of foreign bribery among
exporting companies.

¢ Require compliance programmes and provide
training and guidance on foreign bribery for SMEs.

e Provide training to law enforcement officials and
the judiciary on the foreign bribery offence and its
application, and consider assigning foreign bribery
cases to courts or judges with specialised skills
and experience.

FRANCE
Limited enforcement

INVESTIGATIONS AND CASES

Between 2014 and 2017, France opened 40
investigations, commenced one case, and concluded
two cases.®

Of particular note recently is the Société Générale
case. In 2017, the Financial Prosecutor opened a
preliminary investigation into the bank in relation to
allegations by the Libyan Investment Authority that the
company paid US$58.5 million to a Panama-registered
company as part of a “fraudulent and corrupt scheme”
to secure business in Libya.®®® In June 2018, the Tribunal
of Paris approved the first settlement ever in France
(convention judiciaire d’Intérét public or CJIP) concerning
bribery of foreign public officials and also the first sharing
agreement with a foreign prosecution authority. This
was a joint agreement between the French authorities
(Parquet National Financier) and the US Department of
Justice. Société Générale committed to pay a total of
€500 million to close this procedure, to be split evenly
between French and US authorities. The agreement
also provides for a compliance programme to be
overseen by the French anti-corruption agency. Also

in 2018, French businessman Vincent Bolloré was
indicted in relation to Groupe Bolloré’s involvement

in alleged corruption in the allocation of port
concessions in Togo and Guinea.®*



In 20186, the Paris Court of Appeal overturned a lower
court decision and found the French company, Total,
and the Swiss-based Dutch company, Vitol, guilty of
corruption of Iragi foreign public officials in connection
with the United Nations Qil-for-Food programmme in Irag.
The court fined Total €750,000 and Vitol €300,000. It
also found 12 individuals guilty, imposing fines ranging
between €5,000 and €100,000.%%" The final appeal
court confirmed the judgment in March 2018. In 2015,
in another Qil-for-Food case, the Paris Criminal Court
acquitted 14 companies, including Renault Trucks,
Schneider Electric and Legrand, of bribing the Iraqi
government in exchange for contracts.®*® The prosecutor
filed an appeal which is still pending.®*® In 2015, Safran,
a large aerospace, defence and security company,

was acquitted on appeal of bribery of public officials in
Nigeria, having previously been ordered to pay a fine of
€500,000 in what was, at the time, the first conviction
of a company in relation to foreign bribery in France.®%°

With regard to investigations, in 2016, the National
Financial Prosecutor opened a preliminary investigation
into allegations about Airbus’s use of intermediaries in
relation to its civil aviation business®' (see case study
on page 104), and another preliminary investigation
into a €6.7 billion DCNS contract with Brazil for the
sale of five submarines.®? In 2017, the authorities
charged a former director-general of Thales, the French
aerospace, defence and transportation company (and
former president of its subsidiary Thint Asia), and a
former president of the shipbuilding company DCNI
with “active bribery” and “misuse of company assets”
in connection with the sale of submarines to Malaysia
in 2002.%8% The investigation that led to the charges
was triggered by a 2010 criminal complaint filed by

the Malaysian NGO Suaram.®“ In relation to the same
sale, financial prosecutors also reportedly charged a
former aide to the Malaysian prime minister with “active
and passive complicity in corruption” and “misuse of
company assets”.%%

In May 2015, it was reported that the Financial
Prosecutor was investigating corruption allegations
against French nuclear power multinational Areva (86
per cent state-owned) in connection with its purchase
of the mining company Uramin. According to the report,
Areva is alleged to have made false and fraudulent
declarations and to have used the deal to direct bribes
and commissions to well-connected individuals in
countries including France and South Africa. Areva
denies the allegations.®® In December 2015, the anti-
corruption NGO Sherpa filed a case against Areva for
allegedly bribing officials in South Africa, Namibia and
the Central African Republic in relation to the purchase
of three uranium mines in 2007 .%¢

TRANSPARENCY OF ENFORCEMENT DATA

Enforcement data is not published and is not available
to the general public on request. Data has not been
released since 2014. While court decisions are
supposed to be public, it is not always easy to obtain
them. Some are available on a centralised website.%®
Those not published proactively are available on request.
Since November 2017, court-approved settlements
are widely publicised through press releases issued by
the public prosecutor who negotiated the agreement.
In addition, the settlement and the approval order are
published on the website of the French Anti-Corruption
Agency. Data on mutual legal assistance (MLA) is

not published.

RECENT DEVELOPMENTS

The so-called “Sapin II” Law on Transparency,
Combating Corruption and Modernisation of

Economic Life was promulgated in December 2016.%°
Sapin Il created a National Anti-Corruption Agency

in charge, inter alia, of monitoring, investigating and
sanctioning non-compliance of large companies with
new mandatory internal systems of anti-corruption
control.?° The law also introduces stronger provisions
for whistleblower protection, including a broad definition
of “whistleblower”, protection against retaliation, and civil
and criminal penalties for disclosure of identities or facts.
Responsibility for whistleblower protection is placed with
the independent ombudsman.

Sapin Il also introduces an important new form of
settlement procedure, the convention judiciaire d’intérét
public or CJIP (similar to a deferred prosecution
agreement), for legal persons suspected of bribery,
trading in influence or tax fraud laundering.3"! The
procedure does not require any recognition of guilt,

but if criminal proceedings have been initiated, it requires
an admission of the related facts. The legislation also
removes existing extraterritorial requirements that the
victim be a French citizen or that the alleged offender
be a French citizen, and the conduct at issue be an
offence in both France and the territory in which it
allegedly took place.372

In November 2017, the Paris High Court approved
the first CJIP with HSBC Private Bank Suisse (see
discussion of settlements below). The Bank agreed to
pay €300 million to settle criminal charges, including
money laundering, without admission of guilt.®”® The
first CJIP relating to bribery charges was concluded
in February 2018 between the Public Prosecutor’s
Office of Nanterre and two French companies.®™*
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In May 2018, Société Générale concluded a CJIP

with the French prosecutor and a DPA with the Justice
Department. Both authorities were investigating
corruption issues related to Libya’s sovereign wealth
fund and manipulation of the Libor rates. This is the first
dual agreement between a company, the US and France
on international bribery matters. Société Générale paid
€736 million in order to settle both cases. Due to the
fact that the French investigation was only in relation

to the matters concemning Libya’s sovereign wealth
fund, the French Prosecutor and the Justice Department
agreed to split €500 million. The remaining amount
(€236 million) was imposed by the department in the
context of its Libor rates investigation.®™®

INADEQUACIES IN LEGAL FRAMEWORK

The “blocking statute” prohibits French companies
from providing foreign enforcement authorities

with information directly requested for use in their
bribery investigations.®® It aims to prevent a foreign
authority from obtaining commercially or politically
sensitive information. This law forces authorities to use
international conventions or to ask French authorities to
obtain the information on their behalf. This could stall or
prevent foreign bribery investigations when conducted
by a foreign authority without permission of the French
authorities. There are some concerns about the new
settlement framework, including the lack of guidelines on
how judges should independently review the settlement
in order to ensure its compliance with the law.®””

The Ministry of Justice’s criminal policy circular of
January 2018 provides only very general guidance

and is not binding®8. Furthermore, settlements do not
necessarily require offending companies to cooperate
and self-disclose wrongdoing and the procedure does
not provide for the confiscation of illicitly-gained assets.

INADEQUACIES IN ENFORCEMENT
SYSTEM

French courts are often overburdened and under-
resourced, which undermines timely enforcement
of cases involving bribery and corruption. These
inadequacies may be countered in part by the
introduction of the settlement procedure, which
has to date been applied four times, as well as new
investigation techniques (as in Airbus). However,

in addition to the concerns about the settlement
framework, there are only limited guidelines (those
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issued in January 2018) as to how the prosecutor should
conduct negotiations and what factors it should take into
consideration in determining the amount of the fine.8™
(The practice of prosecutors currently being developed
also provides some guidance.) The CJIP in the HSBC
case raises concerns because it did not establish all

the conditions that should be respected if settlements
are to be used. For example, HSBC does not appear

to have given any guarantee of “good behaviour” in the
future.®% Furthermore, French magistrates are reluctant
to confiscate the proceeds of active bribery. According
to the OECD, as of October 2014, “no asset [had] been
seized and managed [...] in relation to a foreign

bribery case”.®!

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

The 2014 OECD WGB Phase 3 Follow-Up report on
France found that France had yet to act on its earlier
recommendation that measures be taken “to ensure
that the granting of [mutual legal] assistance in foreign
bribery cases not be influenced by considerations of
national economic interest under the guise of
protecting ‘the fundamental interests of the nation.””

RECOMMENDATIONS

e Adopt stronger guidelines with regard to the new
settlement procedure.

¢ Amend the blocking statute to include a court
clearance for foreign authorities’ investigations
in corruption matters.

e Align the conditions of the appointment of
prosecutors with those of judges so as to
guarantee their independence.

e Ensure the new anti-corruption agency is fully
independent by giving it the status of Independent
Administrative Authority.

e Encourage virtuous behaviour by companies
through modulating the size of fines in return
for cooperation.

e Strengthen the capacity, expertise and levels of
cooperation between agencies fighting international
corruption, tax evasion and organised crime.



»  Ensure that confiscated assets benefit the countries
that have been unjustly deprived of them.

e Use the new Sapin Il tools more comprehensively,
including sanctions and penalties such as the
mandatory compliance programme.

*  Use settlements only in limited cases, where a
company has either spontaneously disclosed the
alleged corruption or has taken all reasonable
measures to repair the harm caused.

e Amend the law to include the confiscation and
restitution of illicit profits. 382

GERMANY
Active enforcement

INVESTIGATIONS AND CASES

During the period 2014-2017, Germany opened 40
investigations, commenced 13 cases and concluded
49 cases with sanctions.

The Siemens corruption scandal, set off in November
2006 with a police raid, was the first large case of
foreign bribery in Germany. One proceeding against an
ex-Board member is still ongoing.®® He is accused of
covering up a slush fund scheme related to a contract
with Argentina for the production of passports.3*

In 2015, a Regional Court in Augsburg sentenced a
company manager to two years and eight months in
prison for promising a bribe to a consultant of an Iranian
state-owned company, in exchange for helping his
company win a contract for the construction of a milk
powder factory. The promised bribe amounted to
approximately US$350,000, the contract about US$24
million.%& Also in 2015, a 2014 decision of the Regional
Court in Munich became final, in which the presiding
judge had reached a deal with a former manager of the
Bayern Landesbank (LB) imposing a suspended
sentence of one year and six months and a fine of
€100,000. The ex-manager had admitted the bribery
charges in exchange for the court dropping charges of
breach of trust in relation to the sale of the Austrian bank
Hypo Alpe Adria to BayernLB.%¥¢ According to news
reports, the Governor of the Austrian state of Carinthia
had demanded that €2.5 million be paid for a football
stadium in Carinthia in exchange for giving his approval
for the sale.

In 2015, the Regional Court in Munich fined the defence
company Krauss-Maffei Wegmann (KMW) €175,000
under Section 30 of the Administrative Offences Act,
based on a crime committed by a manager of the
company intended to enrich the company. An ex-
manager of KMW had allegedly authorised payment

of €5 million to a German company named
Siideuropabiliro in relation to the sale of 24 tank
howitzers to Greece for €188 million in 2001.
(Stdeuropaburo reportedly involved two former Social
Democratic Party parliamentarians who had contacts
with the then Greek defence minister.) The ex-manager
received an 11-month suspended sentence for tax
evasion — the limitation period for bribery having expired.
On appeal, in June 2017, the Federal Court of Justice
in Karlsruhe partly set aside the two sentences and
referred the case back to the Regional Court in Munich.
Another chamber of the Regional Court will preside over
a new hearing of the case.®®” The Karlsruhe court said
that the Munich court’s fine contained a “legal error” to
the advantage of KMW and that the amount had to be
“re-calculated”. The court said the fine should exceed
the “economic advantage” which the offender had
gained as a result of the offence.

In another case of alleged bribery in a defence contract,
in 2017 Bremen prosecutors issued a press release
announcing an administrative penalty order against
Atlas Elektronik GmbH, a subsidiary of
ThyssenKrupp Marine Systems, for violation of
supervisory duties.®® The order was agreed with
Atlas after “intensive negotiations”, and called for
disgorgement of €48 million corresponding to Atlas’s
profit on the projects reviewed. No sanction was
imposed. According to the press release, two agents
received commissions of more than €13 million, from
which bribe payments were made to Greek officials.
There may also have been payments in connection
with the sale of torpedoes to Peru.

TRANSPARENCY OF ENFORCEMENT
DATA

The Federal Ministry of Justice does not publish
enforcement statistics on opened investigations, cases
commenced or cases concluded. Federal court
decisions are published in full. However, decisions in
corruption cases are made at the regional level, and
such decisions are neither published nor easily available
on request.®® Statistics on requests for mutual legal
assistance (MLA) made and received are also not
officially published.
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RECENT DEVELOPMENTS

On 26 November 2015, a new Anti-Corruption Act
entered into force,*® which integrated the foreign bribery
offence as defined in the Act on Combating International
Bribery into the Criminal Code, a welcome development.
However, this integration is not complete. Article 2,
Section 2 of the Act, criminalising bribery of members

of foreign parliaments and of international parliamentary
assemblies, co-exists with Section 108e of the Criminal
Code, but it is not included as a predicate offence to
money laundering. As a broader offence it would better
align with the OECD Convention and should thus be
merged into the Criminal Code.*"

A new confiscation regime came into effect on 1 July
2017,%%2 simplifying confiscation and strengthening

the rights of victims. It is expected to result in more
confiscations, but will need adequate financial and
personal resources. A new Section 29a of the
Administrative Offences Act makes possible orders

of forfeiture against a company without holding it

liable under Section 30 and imposing a fine. This gives
prosecutors additional options when companies cannot
be held liable, but should not be used as an alternative
to holding companies liable, as the OECD Phase 4
Report points out.3%

On 29 July 2017, a new Federal Debarment Register
was created,®** which will become operational within
the next two years. It requires debarring companies
convicted of foreign bribery or alternative crimes.

Thus, forfeiture orders under Section 29a Administrative
Offences Act would not be included, nor terminations

of proceedings under Section 153a Criminal Procedures
Act for acts of managers attributable to a company.3%
The standard of conviction should be lowered to include
cases in which there is no reasonable doubt of serious
criminal activity of the company.

INADEQUACIES IN LEGAL FRAMEWORK

In Germany, liability of legal persons is regulated in the
Administrative Offences Act, rather than the Criminal
Code. The limit for fines for intentional wrongdoing is
€10 million, and for negligence, €5 million, too low to
be dissuasive, even though disgorgement of profits can
also be imposed. In addition, the Act gives prosecutors
discretion over whether to start investigating a legal
person. With regard to natural persons, the prosecutor
has to investigate if there is an initial suspicion. There

is also discretion over whether or not to impose a fine.
When proceedings against the legal person are based
on violation of supervisory duties under Section 130 of
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the Administrative Offences Act, the prosecutor renders
the decision without involvement of a court and without
transparency.®*® Reform of liability of legal persons

was part of the coalition agreement of the previous
government and is again of the present government,
and should now be implemented, as the OECD Phase
4 Report points out.3%"

Resolutions of cases against individuals without a full trial
are increasing in numbers without necessary guidelines,
as the OECD Phase 4 review observed.>® Similar
resolution proceedings against companies are not
available. In practice, courts or prosecutors use written
proceedings to impose penalties (sanctions component)
and disgorgement of benefits gained (confiscatory
component) under Section 30 Administrative Offences
Act. The latter is estimated, with the estimates often
provided by companies and their lawyers and in fact
negotiated.®® Yet guidelines or safeguards for
settlements, as demanded by civil society,* are
missing. This also needs to be taken up by the

planned reform of corporate liability.*°!

Germany does not have legislation to protect
whistleblowers in private employment who report
serious irregularities and violations of law.*%? The
government currently has no plans to review this.
The OECD recommends enacting a dedicated
whistleblower protection law, which applies across
the public and private sectors.“

INADEQUACIES IN ENFORCEMENT
SYSTEM

The OECD WGB Phase 4 Report on Germany in

2017 praises Germany for high enforcement against
individuals, but criticises a lack of enforcement against
legal persons.“** Given that acts of managers are
attributed to companies, this lack of enforcement is
troubling. As a first step, prosecution against companies
would need to be made mandatory as part of the
planned reform of corporate liability.

In order for penalties to be “dissuasive”, they need to be
published. It is not enough to rely on the media to report
cases and penalties imposed. At the appeals level in
federal courts, decisions are published. Regional and
local courts should do the same and not only make
cases available upon request. Sanctions imposed by
termination orders under Section 153a Code of Penal
Procedure and other cases resolved without a full trial
should at least be summarised in an annual corruption
report, based on the information provided to the OECD
Working Group on Bribery.



INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

Information on MLA requests made or received is
insufficient to determine whether or not there are any
shortcomings. However, Germany stated during the
OECD Phase 4 review that the system generally works
well, and this was confirmed by the Phase 4 evaluation
team.“% In the data received by Transparency
International Germany from the Federal Ministry of
Justice, MLA requests are sometimes mentioned,
including references to some that were not answered.

RECOMMENDATIONS

e Publish all court decisions, including those from
regional and local courts.

e Merge Article 2, Section 2 of the International
Bribery Act with Section 108e of the Criminal
Code to cover foreign mandate holders.

»  Establish clear guidelines for deals between
prosecutors and companies, and higher sanctions

as part of new legislation on liability of legal persons.

»  Enact legislation to protect whistleblowers in private
employment, including sanctions for discrimination
against whistleblowers acting in good faith, and
requiring establishment of internal and external
reporting mechanisms.

e Include companies in the “debarment register”
in cases where there is no reasonable doubt
of serious criminal activity by the company.

e Publish basic information about cases of foreign
bribery, including terminations of proceedings
and cases against companies, in an annual
corruption report.

GREECE
Limited enforcement

INVESTIGATIONS AND CASES

The OECD WGB'’s Phase 4 Report in 2017 indicated
that Greece had seven ongoing investigations, with
formal charges having been brought for foreign bribery
in two. One new case had been opened since 2015

and one case closed for lack of evidence.*% According
to news reports in 2016, an Athens public prosecutor
charged the CEQO of the Greek construction group
ELLAKTOR and two other individuals with bribery of
Cypriot officials in relation to the construction of a
waste management plant in Cyprus.“”

TRANSPARENCY OF ENFORCEMENT DATA

Statistics remain a challenge in the administration of
justice, with Greek authorities unable to provide detailed
statistics on the sanctions imposed in corruption cases.
Data is compiled only on request for specific purposes.
The data collection process is expected to improve
markedly, however, after the implementation of a new
computerisation system for the courts (the “Integrated
Civil and Penal Justice Case Management System”),
developed by the Ministry of Justice, Transparency

and Human Rights. The aim is to link the records and
archives of all courts, allowing for detailed categorisation
of cases and monitoring of progress.“®

RECENT DEVELOPMENTS

In July 2018, the EU Commission referred Greece to
the EU Court of Justice for failing to implement the 4t
EU Anti-Money Laundering Directive.*®

The Greek government amended Article 51 of the
Anti-Money Laundering Law in 2017, with the aim

of establishing a more effective regime of corporate
liability. Liability of legal persons is now triggered by

the acts or omissions of natural persons exercising
managerial authority and acting either individually or

as a member of a collective body.*'° In July 2017, the
Ministry of Justice set up a legislative drafting committee
to strengthen the legal framework for whistleblower
protection in the public and private sectors.*'' To assist
with streamlining of mutual legal assistance (MLA)
procedures, the Athens Court of First Instance set up

a Special Investigative Office for International Judicial
Mutual Assistance in 2015. The office covers the largest
first instance court, which receives the vast majority of
incoming MLA requests, and has already contributed to
reducing delays in providing outgoing MLA.#? Greece
has also engaged in activities to increase awareness of
the offence of foreign bribery among the population and
in the public and private sectors, addressing concerns
expressed by the OECD WGB.

Greece updated its National Anti-Corruption Plan

in 2016 and aims to address many of the main
deficiencies in its legal framework and enforcement
system described below.*® In 2016 the OECD and the
European Commission launched a project to assist
Greece with implementing this plan.

| 51



INADEQUACIES IN LEGAL FRAMEWORK

The most recent report by the OECD WGB in 2017
recommended that Greece amend the definition of a
foreign public official to ensure that it covers officials
and agents of public international organisations of which
Greece is not a member. The report also recommended
that Greece eliminate the “effective regret” defence.*'
The limitation period for foreign bribery offences is also
inadequate, and the framework does not allow for

MLA requests to interrupt the period. There are no
specific provisions to protect whistleblowers in the
public or private sectors in relation to acts of corruption,
and protection remains inadequate in practice.*'®

The administrative framework is complex and

requires simplification.

INADEQUACIES IN ENFORCEMENT
SYSTEM

Greek authorities have invested in skills and training for
investigators and prosecutors, and improved their ability
to engage in foreign bribery investigations, which had
previously been a concern.*'® However, there is a lack
of coordination and communication between different
enforcement bodies. The 2015 UNCAC review
recommended that Greece continue its efforts to simplify
the legal and administrative framework, in light of the
plethora of applicable laws causing administrative
complexity.*'” This has already been largely achieved

by Law 4254/2014.

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

According to the 2015 UNCAC first cycle review
of Greece, the MLA process would bengfit from
streamlining, with the aim of reducing delays in
providing assistance.

RECOMMENDATIONS

e Strengthen institutions in terms of transparency
and public consultation, in order to improve the
legal framework.

e Accelerate court proceedings.
e Eliminate conflict among public authorities.

*  Systematically collect and publish enforcement
data.
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e Strengthen whistleblower protection, in particular
in the private sector.

¢ Dedicate adequate resources to anti-corruption
enforcement agencies, and improve their structure
and coordination.

e Improve internal compliance programmes and
corporate governance in Greek companies that
conduct business abroad, including those not
listed on the Greek stock exchange.

¢ Ensure the sanctions available against natural
and legal persons for foreign bribery are effective,
proportionate and dissuasive.

HUNGARY
Limited enforcement

INVESTIGATIONS AND CASES

In the period 2015-2017, Hungary commenced
seven investigations and there were six indictments.
In addition, one person was sentenced to community
service for foreign bribery in 2016, but no further
details are available*'®.

Magyar Telekom (in 2011) and three former executives
(in 2017) respectively reached settlements with US
authorities in a major case involving use of sham
contracts to funnel bribes to officials in Macedonia and
Montenegro to win business and exclude competition*'®.
Magyar Telekom paid US$95 million in civil and criminal
penalties, and penalties were also imposed on the
executives.*?®

TRANSPARENCY OF ENFORCEMENT DATA

The Ministry of Interior records the number of offences
reported and registered, investigations commenced,
investigations terminated and indictments for the
offences of trading in influence and bribery of public
officials. While this information is not publicly available,
it is available on request. Court decisions are published
in anonymised form.*?! According to the OECD WGB
Phase 3 Follow-up Report in 2014, Hungary had not
implemented a mechanism to compile comprehensive
annual statistics on requests for mutual legal
assistance (MLA).#?



RECENT DEVELOPMENTS

Hungary’s new Criminal Procedure Code, in force
since 1 July 2018, establishes a new regime for covert
policing and intelligence gathering.*?® The code provides
prosecutors with unlimited access to information
obtained through covert investigations, and oversight
of relevant tools and methods, including for domestic
and international corruption investigations.*?* The latest
amendment to the Criminal Code introduced the duty
of all public officials to report incidents of corruption,
including foreign bribery, to a competent investigative
agency or to the Prosecutor. Failure to do so is
punishable by imprisonment for up to three years.*

The Hungarian judiciary has retained a substantial
degree of autonomy, despite intrusive regulations
adopted by the Orban administrations. These include
the appointment of new leadership with extensive
powers to the National Judicial Office (NJO), the
judicial administration. Laws that govern the judiciary
empower the NJO president to intervene in the process
of appointing and promoting candidates for judicial
positions and to reassign ordinary judges without

their consent, which the Venice Commission of the
Council of Europe has criticised.*?® The Council of
Europe’s Group of States against Corruption (GRECO)
has recommended to the Hungarian government the
reduction of the NJO president’s powers in order

to prevent arbitrary interventions,*” but the request
remains ignored.

INADEQUACIES IN LEGAL FRAMEWORK

There are serious concerns about the legal framework
for the prosecution service and the powers accorded
to the Prosecutor General, as well as over the lack

of accountability of the Minister of the Interior, whose
interference in individual investigations cannot be fully
prevented. The Venice Commission of the Council of
Europe expressed concerns in 2011 about “the high
level of independence of the Prosecutor General, which
is reinforced by his or her strong hierarchical control
over other prosecutors”.*?® In 2015, GRECO concluded
that the provisions which govern the election of the
Prosecutor General “increase considerably political
influence in respect of the elections to this important
Office” and therefore recommended that the “possibility
of maintaining the Prosecutor General in office after the
expiry of his/her mandate by a minority blocking of the
election in Parliament of a successor be reviewed by the
Hungarian authorities”.“?® The Minister of the Interior is

also able to influence which cases the police pursue
and how they pursue them.*®

The OECD WGB noted in its Phase 3 Follow-up Report
in 2014 that no steps had been taken to limit immunity
from investigation and prosecution in foreign bribery
cases, which it considered too broad in scope and
applicability, and which could be granted on the basis
of political considerations. This remains the situation.
Nor has Hungary taken measures to extend the two-
year time limit for investigations, which may prove

too short in the context of large and complex foreign
bribery cases.*®"

The law on whistleblower protection which came into
force in January 2014 remains seriously deficient.*®?

It does not establish a designated agency to protect
persons who make whistleblowing reports, or a
specialised procedure to examine information exposed
by reporting persons. The law does not encourage
people to report abuses and has not introduced new
and proactive investigative techniques to examine
reported incidents of corruption. Provisions on private-
sector whistleblowing call for companies to submit to
the authorities information on corruption reported to
them, making companies hesitant about adopting
compliance programmes.*®

INADEQUACIES IN ENFORCEMENT
SYSTEM

There is little awareness of the offence of foreign
bribery in the private sector, and weak internal
controls or ethics and compliance programmes
within Hungarian companies.

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

Hungarian law imposes a dual criminality requirement
on MLA.“3* However, the OECD WGB reports that this
requirement has never been problematic in practice.
The law provides for the possibility of exchanging MLA
on the basis of reciprocity, even if the requirement of
dual criminality is not fulfilled.*% The first cycle review of
Hungary’s implementation of UNCAC identified several
areas in which Hungary could improve its MLA.4%¢
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RECOMMENDATIONS

*  Provide the police and the prosecution services
with more resources and specialised training on
foreign bribery.

e Ensure that those deciding whether or not to
prosecute are accountable to an independent body.

e Introduce checks and balances within the
prosecution service to counter the Prosecutor
General’s extensive hierarchical control over
other prosecutors and over the prosecution of
suspected offences.

¢ Increase awareness of foreign bribery in the
private sector and promote better internal controls
and compliance programmes.

¢ Introduce robust and efficient protection tools to
prevent those who report malpractice from facing
retribution, including a designated agency to
protect whistleblowers.

e Compel investigating and prosecuting agencies
to credibly examine whistleblower reports.

IRELAND
Little or no enforcement

INVESTIGATIONS AND CASES

To date Ireland has not opened any foreign

bribery cases. According to the OECD WGB Phase

3 Follow-up Report in 2016, investigations into three
foreign bribery cases have not established territorial
connections with Ireland. Investigations are ongoing in
one case involving a subsidiary of a foreign company.*¥”

The use of Irish shell companies has been mentioned

in several recent money laundering investigations or
cases brought in other countries.**In addition, in 2015,
the US Department of Justice (DoJ) filed civil forfeiture
actions to recover nearly US$1 billion in brioe money
that the companies VimpelCom, MTS of Russia and
Telia allegedly paid to Gulnara Karimova, the eldest
daughter of the late Uzbek President Islam Karimov.*°
The Dod won a federal court order in 2015 to impound
US$300 million in bank accounts linked to Karimova.
The accounts, linked to companies in Luxembourg with
ties to Karimova, were held by the Bank of New York
Mellon Corp. in Ireland, Luxembourg and Belgium,
and at Clearstream Banking SA .*°
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TRANSPARENCY OF ENFORCEMENT DATA

There is no publicly available information regarding the
number of complaints, investigations, files referred for
prosecution or cases in which no prosecution is carried
out. The Garda National Economic Crime Bureau and
the Financial Intelligence Unit, responsible for foreign
bribery investigations, have set up the Garda Knowledge
Management Portal containing all relevant legislation and
case law, and information on assets and proceeds of
crime, but it is not accessible to the public. The Courts
Service of Ireland publishes on its website all judgments
made available by the Supreme Court from 2001, the
Court of Appeal from 2014 and the High Court from
2004, as well as determinations of the Supreme Court
from 2015.4" Ireland does not publish statistics on
requests for mutual legal assistance (MLA) made

and received.

RECENT DEVELOPMENTS

Ireland had made progress on whistleblower protection.
In 2016, an Irish court awarded the first statutory
injunction under the Protected Disclosures Act 2014442
It ordered the respondent company to pay the salary

of the claimant employees, who made a protected
disclosure to Revenue Commissioners, pending
determination of their unfair dismissal claim by the
Workplace Relations Committee.**® Also in 2016, the
Labour Court made its first award for penalisation of a
whistleblower under the Protected Disclosures Act.*#

However, in June 2018 the Government amended
Ireland’s whistleblower law which it claims was
necessary to transpose the EU Trade Secrets
Directive.**> The amendment has been criticised for
leaving employees open to legal action or criminal
prosecution where they report corruption using
commercially valuable information unless they can
show they reported for the purpose of protecting "the
general public interest". This means that it may be a
crime to report corruption using commercially valuable
information, even if the allegations are true. Businesses
will also be allowed to seek a court injunction to stop
their employees from reporting corruption to the police,
unless whistleblowers can prove that the information
they are sharing is evidence of corruption.

Whistleblowers could still be subject to civil action by
their employer unless they can also prove that they
were motivated by the general public interest. This
would leave whistleblowers vulnerable to attacks on
their personal character and exposes them to heavy
financial costs in defending a legal action against them.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0943
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0943

Ireland is the only EU member state to have changed
its whistleblowing legislation in this way. Tl Ireland has
described the amendment as the “the single most
significant set back for the fight against white-collar-
crime in a decade” .4

The Criminal Justice (Corruption Offences) Act 2018 (the
“Corruption Act”), first approved by the government in
2012, was re-published in an updated form in November
2017 and enacted in June 2018.%7 It establishes the
new standalone criminal offences of “active and passive
corruption” and “trading in influence”, as recommended
by the Group of States against Corruption (GRECO) in
its Third Round Evaluation Report on Ireland.**® The Act
amends the definition of criminal conduct in the Criminal
Justice (Money Laundering and Terrorist Financing)

Act 2010 to include acts of corruption in another state
involving a foreign official. It also introduces a new
definition for “foreign public official” and removes all
reference to “agent” and “principal”.

There are new penalties for corruption under the
Corruption Act, with a conviction for most corruption
offences attracting a maximum penalty of up to 10
years’ imprisonment and an unlimited fine. A new
“trading in influence” offence attracts a penalty of up

to five years’ imprisonment and an unlimited fine. The
Act has extra-territorial effect for offences committed
partially in or outside the state, and includes a new strict
liability offence, under which a corporation can be liable
for the actions of directors, managers and employees
who commit a corruption offence for the benefit of the
corporation.** It is a defence if a company can prove
that it took all reasonable measures and exercised

due diligence to avoid the commission of the offence.
However, the corporate liability offence will not provide
for the prosecution of foreign companies for bribery
outside the lrish state, as acts committed outside
Ireland can only be prosecuted if certain connections to
Ireland can be shown. These include the offence having
involved the bribery of an Irish official, or the person
carrying out the bribe being an Irish citizen or company.

In April 2018, the Cabinet approved the Criminal
Justice (Money Laundering and Terrorist Financing)
(Amendment) Bill.4° This will transpose most of the 4th
EU Anti-Money Laundering Directive into national law.
The Bill is currently passing through Parliament and is
expected to be enacted later this year. The aspects of
the Directive relating to registers of beneficial ownership
are being dealt with separately by regulations expected
shortly. While foreign bribery was already a predicate
offence to money laundering, the recent amendment by
the Criminal Justice (Corruption Offences) Act 2018 to
the Criminal Justice (Money Laundering and Terrorist

Financing) Act 2010 means that it can be a predicate
offence even where the bribery was not criminalised in
the place it occurred. In July 2018, the EU Commission
referred Ireland to the EU Court of Justice for failing

to implement the 4™ EU Anti-Money Laundering
Directive.*!

INADEQUACIES IN LEGAL FRAMEWORK

The government has been slow to enact relevant
legislation and faces EU infringement proceedings
for its failure to transpose the 4th EU Anti-Money
Laundering Directive by the June 2017 deadline.*?

INADEQUACIES IN ENFORCEMENT
SYSTEM

The OECD WGB expressed “serious concerns” in its
Phase 3 Report in 2013 that Ireland had not prosecuted
a foreign bribery case. This concern was reiterated in the
OECD WGB Statement of October 2016.4%° The Group
found that Ireland should improve its capacity and level
of resources to detect, investigate and prosecute cases
of foreign bribery.“** Reports published by the Garda
Inspectorate have outlined deficiencies in the structure
and culture of Ireland’s national police force, in charge
of investigating bribery and corruption offences.**® The
Financial Action Task Force stated in its 2017 Mutual
Evaluation Report on Ireland’s anti-money laundering
performance that while Ireland has implemented
effective systems to combat money laundering and
terrorist financing, progress is absent in terms of
obtaining convictions and confiscating the proceeds of
crime.*® GRECO found in its 2017 Compliance Report
that Ireland has yet to implement recommendations on
improvements to the judiciary.*’

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

MLA is regulated by the Criminal Justice (Mutual
Assistance) Act 2008, which is only applicable to

EU Member States, Iceland and Norway, although it
allows for international agreements with other states.
While the Act provides for the execution of freezing
orders, it does not address the identification and
tracing of the proceeds of crime in accordance with
the provisions of UNCAC. The UNCAC Implementation
Review Group has recommended that domestic
legislation be amended to address this.*® The Group
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also recommended that the Mutual Assistance Act
be amended to allow for accessory extradition in
accordance with UNCAC. In addition, Ireland should
continue to engage in bilateral and multilateral
agreements with the aim of enhancing MLA,
particularly with non-European countries.

RECOMMENDATIONS

e Collect and proactively provide information on
concrete enforcement efforts, including on the
number of complaints relating to foreign bribery
investigated or sent to the Director of Public
Prosecutions.

¢ Repeal the amendment to the Protected
Disclosures Act which makes it an offence to use
‘trade secrets" when reporting corruption unless
a whistleblower can defend his or her motivation
in doing so.

¢ Enhance resources to ensure credible foreign
bribery allegations are investigated and prosecuted.

ISRAEL
Active enforcement

INVESTIGATIONS AND CASES

In the period 2014-2017, Israel opened 13
investigations, commenced one case and concluded
its first ever foreign bribery case, reaching a
settlement with NIP Global*® in December 2016.
Under the settlement, the Israeli company was

fined US$1.2 million after it admitted paying over
US$500,000 in bribes to a senior official from the
Lesotho Interior Ministry in order to advance its
businesses in the country.4°

In January 2018, following an investigation reported
in 2017, Israeli authorities announced a settlement
with Teva Pharmaceuticals Industries Ltd over
bribery issues that Teva had resolved with US
authorities in 2016.4" Under a Conditional Agreement
concluded with the Israeli Ministry of Justice, Teva
admitted all charges, took responsibility for its actions
and agreed to pay an administrative fine of 75 million
Shekel (about US$22 million), but no indictment was
filed.*®2 Under its deferred prosecution agreement with
US authorities in 2016, the pharmaceutical giant had
paid total penalties of US$519 million in relation to
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offences under the US Foreign Corrupt Practices Act
in Russia, Ukraine and Mexico, yielding profits of over
US$221 million.*63

In 2015, the media revealed that the US FBI and
Israeli police had been conducting a two-year
undercover corruption investigation into a retired
Israeli Defence Force Brigadier General and CEO of
Defensive Shield, a private security intelligence firm,
in relation to alleged money laundering and bribery in
Georgia.** In December 2016, Israeli billionaire Benny
Steinmetz was questioned over bribery allegations
relating to activities of his mining firm BSG Resources
in Africa. The company denied any wrongdoing

and said the investigation had been initiated by the
Government of Guinea, which had opened a review
of mining contracts signed before 2011 as part of
international efforts to improve transparency.“® The
Guinean government has reportedly claimed that
BSG Resources obtained an iron ore mining
concession by paying more than US$1.5 million in
cash through a representative to the then-wife of the
country’s president.*¢ (see Rio Tinto case study,
page 110). According to the Israeli press,

the investigation is ongoing.*”

In 2017, the police reportedly summoned for
questioning the CEO and three top managers of
Shapir Engineering and Industry Ltd, on suspicion
of bribing foreign public officials in Romania to
promote the company’s projects in the country. The
company was also raided.*® This was reportedly part
of an Israeli police inquiry which joined a Romanian
investigation started in 2014 into allegations that a
Shapir subsidiary in Romania paid a €175,000 bribe to
the mayor of Constanta to win a US$10 million tender
for a building project. The investigation is ongoing.

In February 2018, Israeli police were reported to

be investigating Shikun & Binui Holdings Ltd, a
public company controlled by Arison Investments,
regarding alleged bribery of public officials in Africa,
including Kenya, with police reportedly stating: "It is
suspected that the payments were made to enable
construction projects in Africa worth hundreds of
millions of dollars”.*%® In the same month, in an
investigation conducted in conjunction with Swiss
law enforcement, Israeli police raided the company
Housing & Construction and arrested several past
and present senior executives on suspicion of paying
bribes to government employees in Africa to facilitate
projects worth hundreds of millions of dollars.*® The
investigation is reportedly based in part on a lawsuit
by a former finance director at a Kenyan subsidiary,
who claims he was treated unfairly after disclosing



serious acts of corruption by company figures over
a period of years.

In March 2018, the Israeli police and the Tax Authority
were reported to have detained three senior officials
of Israel Shipyards, a private company owned by

the Shlomo Group, on suspicion of bribing African
officials to facilitate defence export deals worth tens
of millions of dollars. The investigation reportedly
relates to the company’s sale, around 10 years ago,
of two patrol boats to the Nigerian navy.*"! The officials
are also suspected of money laundering, falsifying
corporate documents, fraud, violating the Defense
Export Control Law and tax offences.

TRANSPARENCY OF ENFORCEMENT DATA

Israel does not publish statistics on the number of
investigations opened, cases commenced or cases
concluded. The Supreme Court publishes decisions
on its website. Other courts’ decisions can be found
on the judicial website. Several other websites publish
court resolutions and decisions on a subscription
basis.*”? Israel does not publish any statistics on
requests for mutual legal assistance (MLA) made

or received.*”®

RECENT DEVELOPMENTS

According to the OECD WGB Phase 3 Follow-up
Report in 2017, Israel has made considerable progress
in addressing the WGB’s concerns, including an
enhanced ability to detect foreign bribery allegations.
Israel has designated the Tel Aviv Taxation and
Economic District to handle foreign bribery prosecutions,
and has improved detection of allegations through
media sources and the anti-money laundering
authority.*”* Israeli authorities have taken measures

to ensure that credible foreign bribery allegations are
investigated using a range of techniques and has
increased its use of formal MLA requests to investigate
foreign bribery allegations. In November 2015, Israel
acceded to the Convention on Mutual Administrative
Assistance in Tax Matters.*”® Israeli tax authorities have
harmonised the standard for denying tax deductions
for bribe payments and provided guidance for tax
examiners on detecting foreign bribery. The country has
provided training to both the Israel Money Laundering
and Terror Financing Prohibition Authority and entities
obliged to make suspicious transaction reports. It has
also taken steps to improve the quality of reports on
suspicions of foreign bribery.

Israel is raising awareness of foreign bribery, and related
issues such as corporate liability and whistleblowing,
through training for accountants, auditors, law
enforcement authorities, judges, staff at Israel’s

Export Insurance Corporation Ltd, and other groups

in the public and private sectors.*’® The Ministry of
Justice maintains a webpage with information relating
to the OECD Convention, while the Manufacturers
Association of Israel continues to run the Corporate
Responsibility and Anti-Bribery Business Forum. Several
forum meetings have focused on implementation and
enforcement of the Convention.

INADEQUACIES IN LEGAL FRAMEWORK

Israel does not require foreign bribery to be an offence
in the country where the incident took place. However,
it is developing draft legislation to address other aspects
of the dual criminality requirement regarding sanctions,
as well as the dual criminality limitation on Israeli criminal
jurisdiction. Recently, the Israeli Parliament (Knesset)
lowered the monetary threshold in article 4 of the
Prohibition on Money Laundering Law to approximately
US$42,000.

INADEQUACIES IN ENFORCEMENT
SYSTEM

Israel’s Defence Export Controls Agency has not
established formal guidelines on conducting due
diligence on applicants, including the use of international
debarment lists, or provided sufficient training for officials
on foreign bribery risks. The country has not adopted

a policy permitting procurement authorities to deny
contracts on the basis of a foreign bribery conviction,

or encouraging them to consider applicants’ compliance
programmes or international debarment lists.*””
However, public procuring authorities may discretionally
exclude companies convicted of foreign bribery from
publicly funded contracts, and Israel is developing

an ordinance on the denial of tenders on the basis

of foreign bribery convictions.

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

Israel does not have any significant inadequacies in

the legal framework governing international cooperation
and has reported a demonstrated increase in the use
of formal MLA since 2015.478
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RECOMMENDATIONS

e Israel should amend the Penal Law to ensure that
sanctions for foreign bribery are not subject to the
dual penalty requirement (article 14(c)) and that that
the limitations to jurisdiction that exist under article
14(b)(2) do not apply to foreign bribery.

e The Ministry of Defence should develop quality
standards and a mechanism to oversee the
implementation of anti-corruption compliance
programmes for defence-related exports.

ITALY
Active enforcement

INVESTIGATIONS AND CASES

In the period 2014-2017, ltaly opened 27
investigations, opened 16 cases and concluded six
cases with sanctions,*”® according to data provided
by the Ministry of Justice.

In 2015, the Court of Appeal in Milan confirmed the
sentence handed to Saipem-TSKJ, (Snamprogetti
at that time) of US$600,000 in fines and US$24.5
million confiscation for allegedly bribing Nigerian
public officials to obtain contracts for gas stocking
and transportation.4&

In 2016, Italian prosecutors indicted Saipem S.p.A.,
Eni S.p.A., the former CEO of Eni S.p.A. and others for
alleged bribery of Algerian officials to obtain oil and gas
contracts.*®' According to prosecutors, Saipem was
involved in the payment of €197 million (US$217 million)
in bribes to obtain seven contracts worth a total of €8
billion.*8 Previously, the investigation of Saipem S.p.A.*8
had led to a case against the former head of Saipem
Contracting Algerie,*®* which concluded in 2015

with a plea bargain that called for a jail sentence of

two years and ten months, and a confiscation of

1.3 million Swiss francs.*8®

In a major case initiated in 2017, prosecutors indicted
Eni S.p.A., Royal Dutch Shell plc, the CEO of Eni
S.p.A., its ex-chairman and others for alleged bribery of
Nigerian government officials for exclusive rights to use
an oilfield.*® Prosecutors allege that the two companies
paid almost US$1.1 billion in bribes. The trial was due to
start in March 2018, but was postponed to May 201847
and then re-adjourned again to June 2018.488

In 2016, an ltalian appellate court overturned a previous
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lower court ruling and sentenced a former chief
executive of Finmeccanica (now Leonardo S.p.A.)
and a former head of AgustaWestland (a subsidiary of
Finmeccanica) to four-and-a-half years and four years
in prison, respectively, and a fine of €7.5 million, for
corruption and falsifying invoices. The trial concerned
alleged bribes in a €5660-million contract awarded

to AgustaWestland in 2010 to supply 12 helicopters
to India.*®® The Supreme Court found fault with the
appellate court’s ruling and ordered another trial in
December 2016. In January 2018, the subsequent
appellate court acquitted the two former executives,
citing insufficient evidence of their involvement in the
alleged bribes. It is uncertain whether the case will
return to the Supreme Court.*®° India is continuing
investigations into the case.*®'

Of the 27 investigations initiated in the period 2014-

17, at least seven were reported in the media:
Microelettrica Scientifica S.p.A.,*** Eni S.p.A.,**®
Frabemar S.r.1,*** Consorzio Dinamo,**® Pilosio
S.p.A.,*® AgustaWestland*” and Techint Group.*%
The latter investigation extended to Argentina in 2017.4%°

TRANSPARENCY OF ENFORCEMENT DATA

There are currently no published statistics on foreign
bribery enforcement, nor is there a national database for
ongoing cases of foreign bribery.5® There is no general
provision requiring court decisions to be published.
Most of the courts’ decisions can be accessed on the
website ltalgiureWeb.%°" However, this is free of charge
only to a small number of people, i.e. judges, lawyers
and civil servants.®9 Currently, only Constitutional Court
decisions are published in open-data format.

No statistics on requests for mutual legal assistance
(MLA) are available on the Ministry of Justice website.5

RECENT DEVELOPMENTS

In 2017, the ltalian Parliament approved new
whistleblower protection legislation, which applies
primarily to the protection of public-sector employees.5*
Also in 2017, the Italian Senate adopted new legislation
to increase the length of the statute of limitations for
some crimes of corruption. The law also provides for
circumstances that warrant its suspension.5% In addition,
Parliament approved new legislation in 2016 ratifying
and implementing the European Union Convention on
Mutual Assistance in Criminal Matters.®® This came into
effect in 2017 and simplifies the direct exchange of MLA
between EU members.5”



INADEQUACIES IN LEGAL FRAMEWORK

Despite the increased length of the statute of limitations,
the fact that limitations continue to have effect
throughout all three judicial stages (first instance, appeal
and final) may mean that final judgements will not be
reached within the permitted timeframe. The incidence
of time-barred cases is higher in corruption-related
cases than other types of crime.5% In addition, the

legal framework does not recognise a unique statute

of limitations for continuous crimes.5® The application
of the new statute of limitations concerns only crimes
suspected of having been committed after the new law
entered into force. The appeal system lacks effective
disincentives to bringing appeals which are merely
dilatory. Protection of private-sector whistleblowers
under the new legislation remains inadequate.5'°

INADEQUACIES IN ENFORCEMENT
SYSTEM

A key inadequacy of the judiciary is the backlog of
cases.®'" Italy is among countries with the highest
number of pending cases and the longest duration

of proceedings.? The overburdened judicial system

is hampered by a shortage of material and human
resources, with one of the lowest numbers of judges per
capita in Europe.®'® As of 2016, there was a significant
shortage of magistrates, as well as of auxiliary staff.>'*
The lack of an open and easily accessible central
database of information about investigations and cases
remains a major problem. Such a database would

allow effective coordination between enforcement
agencies, prevent intelligence gaps and enable accurate
monitoring of Italy’s progress in tackling foreign bribery
and other corruption offences.

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

There are no significant inadequacies in ltaly’s MLA
system. The Eni/Shell investigation saw an unusually
high level of cooperation among enforcement agencies
over a prolonged period, bringing together investigators
from several countries, including Nigeria and the
Netherlands.®'® However, difficulties still persist regarding
the tracking of financial flows through normal rogatory
mechanisms, and identifying beneficial owners operating
under corporate secrecy.

RECOMMENDATIONS

e Extend whistleblower protection to the
private sector.

¢ Implement broader reform of the criminal justice
system, including the appeal system, in order
to alleviate the backlog of cases and speed
up procedures.

* Revise further the rules on statutes of limitations,
including recognising a unique statute of limitations
for continuous crimes.

*  Develop a more efficient follow-up system of
criminal cases through a data web register, to
help alleviate the backlog of cases.5

e Ensure appropriate material and human resources
in the court system.

e Improve the management and accessibility of
information about investigations and prosecutions
of foreign bribery cases (including plea bargain
agreements).

¢ Increase the use and capacity of open data in
governmental and private institutions.

e Join the Extractive Industries Transparency Initiative
to promote good governance in the oil, gas and
mining sectors.

JAPAN
Little or no enforcement

INVESTIGATIONS AND CASES

As far as can be ascertained, in the period 2014-2017,
Japan did not initiate any investigations into foreign
bribery, but opened and concluded one case with
sanctions. Japan has prosecuted only four cases of
foreign bribery since 1999, when the amendment to
its Unfair Competition Prevention Law came into
effect, making foreign bribery an offence.5"

The most recent case was concluded in 2015, when
the Tokyo District Court found Japan Transportation
Consultants Inc. (JTC) and three former executives
guilty of paying bribes of US$1.3 million to public
officials in Vietnam, Indonesia and Uzbekistan,
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between 2009-2014, in order to secure official
development assistance railway projects.®'® The court
fined JTC 90 million yen and sentenced the former
executives each to imprisonment of two to three
years, with probation of three to four years.5

TRANSPARENCY OF ENFORCEMENT DATA

There is no publicly available data on foreign bribery
enforcement in Japan. Information on court decisions
is available through a centralised court website®?°
and other law reporting services.%?' For each case,
sentencing decisions are summarised and the
accused are anonymised. The full text of judgements
and commentaries are available online. Statistics on
mutual legal assistance (MLA) requests are available
on the Ministry of Justice’s website, including requests
sent and received.®??> However, there are no separate
statistics available for MLA related to foreign

bribery cases.

RECENT DEVELOPMENTS

Japan became a party to the UN Convention against
Corruption and the UN Convention against Transnational
Organised Crime in July 2017. In 2016 Japan enacted
an amendment to the Code of Criminal Procedure
providing for a plea-bargaining system which will take
effect on 1 June 2018. The aim is to strengthen the
prosecution of corporate and financial crime. Plea
bargaining will apply to cases of violation of the Unfair
Competition Prevention Act.%?® From 2015 to 2017, the
Ministry of Economy, Trade and Industry and the Japan
Federation of Bar Associations significantly revised and
expanded various guidelines in relation to prevention of
foreign bribery, targeted at Japanese companies and
legal counsel.??* The 2015 revision included greater
emphasis on the importance of companies building an
internal control system with respect to compliance.5
In response to the OECD WGB recommendation

in the Phase 3 Follow-up Report in 2014, the 2017
revision highlighted the fact that illegal earnings from
foreign bribery can be confiscated under the Act on
Punishment of Organised Crimes and Control of Crime
Proceeds.®?® The government also published in 2016
and 2017 various guidelines on establishing, maintaining
and operating internal reporting systems, based on the
Whistleblower Protection Act.5”
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INADEQUACIES IN LEGAL FRAMEWORK

Much corporate misconduct would not have been
discovered without whistleblower reports, and it is now
well recognised among Japanese businesses that a
corporate whistleblowing system is an effective means
of discovering corrupt behaviour. Most companies listed
on the stock exchange have adopted whistleblowing
systems, including anonymous reporting to external
lawyers and to an independent expert organisation.
However, when serious corporate misconduct cases
were discovered, such as the Toshiba accounting
injustice case®? or the Olympus accounting fraud
case,® reports by independent investigatory
committees have often pointed out that whistleblower
protection was not working properly.5% One reason may
be that in practice, whistleblower protection in Japan is
currently weak. Those who come forward sometimes
face retaliation, such as firing or other unfair treatment.5®
In order to invalidate their dismissal or receive
compensation under the current system, whistleblowers
must take companies to civil court.5®? The law does

not currently stipulate any penalties for employers who
treat whistleblowers unfairly, although the government
has recently announced that it will consider imposing
administrative orders or criminal sanctions for
companies that retaliate against whistleblowers.5

INADEQUACIES IN ENFORCEMENT
SYSTEM

The OECD WGB has expressed significant concerns
about the lack of foreign bribery enforcement in

Japan, including in its most recent report on Japan in
2016.%%4 Enforcement agencies lack skills and adequate
resources for international investigations. The OECD
WGB recommended in 2016 that Japan establish an
action plan to organise police and prosecution
resources so they can proactively detect, investigate
and prosecute foreign bribery cases.

There is a lack of whistleblower protection and
incentives for whistleblowers to come forward or for
firms to self-report.5% Implementation of the OECD
Anti-Bribery Convention in Japan largely falls under

the remit of the Ministry of Economy, Trade and Industry,
which is also responsible for the promotion of Japanese
business abroad, a dual mandate which creates

obvious tensions.5%



INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

There are no known significant inadequacies in Japan’s
MLA framework.

RECOMMENDATIONS

e Introduce and implement improvements to
whistleblower protection and create incentives
for whistleblowers to come forward.

e Properly resource enforcement bodies and improve
coordination and communication between the
different prosecution and investigative branches.

e Adopt a separate act to regulate foreign bribery,
moving the responsibility for implementing UNCAC
and other anti-bribery legislation such as the Fair
Competition Law to the Ministry of Justice, so as
to address concerns expressed by the OECD
WGB regarding the role of the Ministry of
Economy, Trade and Industry.

e Collect and publish enforcement statistics.

KOREA (SOUTH)
Limited enforcement

INVESTIGATIONS AND CASES

In 2015, the Seoul Central Prosecutor’s Office indicted
three closed-circuit television (CCTV) manufacturers and
their respective executives and employees, alleging they
gave bribes of 128 million Korean won (US$120,000) to
an American military official stationed in Korea. The case
is still pending.®¥” In 2017, prosecutors commenced an
investigation into SK Engineering and Construction
for allegedly bribing a US Corps of Engineers contracting
officer with 3.2 billion won (US$2.9 million), to win a
military construction project worth 460 billion won
(US$430 million).5% In October 2016, the Seoul Northern
District Court ordered a senior executive at Keangnam
Enterprises Co to pay US$590,000 in damages to

the company for his role in the attempted bribery of

a foreign public official in Qatar.5*® Another man was
sentenced in the US to 42 months in prison in October
2017 for his role in the attempted bribery scheme.5°
Finally, the report of an investigation by Fairfax Media

and The Huffington Post alleged that in 2016 billions of
dollars of government contracts were awarded on behalf
of numerous global firms including Korean companies
Samsung and Hyundai as part of a web of bribery
within the oil industry, allegedly run by the Monaco
company Unaoil.5*'

TRANSPARENCY OF ENFORCEMENT DATA

Enforcement statistics on opened investigations,
cases commenced and cases concluded are not
published. The website of the Supreme Prosecutors’
Office provides some up-to-date statistics and
related analysis in respect of general investigations
and prosecutions.*? However, there are no statistics
regarding foreign bribery-related investigations and
prosecutions specifically. Court decisions are usually
published on the Seoul Central Prosecutor’s database,
although not always in full.5** Mutual legal assistance
(MLA,) statistics are not published.

RECENT DEVELOPMENTS

In 2017, the National Assembly passed an amendment
to the External Audit of Joint-Stock Company Law

to include limited liability companies (which covers
subsidiaries of foreign companies) among the
companies subject to external audit.** The law is
expected to come into effect in November 2018.
Following the introduction of the Improper Solicitation
and Graft Act, which came into effect in 2016, there
are fewer inadequacies in the legal framework for both
foreign and domestic bribery prosecutions.®* The

new law applies to a much wider scope of people and
corporations, introducing the concept of corporate
liability for bribery offences and broadening the category
of “public officials”. In 2014, the Act on Preventing
Bribery of Foreign Public Officials in International
Business Transactions was amended to eliminate the
facilitation payment exception.5#

INADEQUACIES IN LEGAL FRAMEWORK

Regarding sanctions and confiscation, the OECD WGB
found in its 2014 Phase 3 Follow-up Report that the
penalties imposed in practice continue to be insufficiently
effective, proportionate and dissuasive.®*” This is still the
case, despite the fact that the legal regime to support
such sanctions has been strengthened (see above).
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The provisions of the Whistleblower Act apply to
public- and private-sector whistleblowers, but only
in circumstances where there is a “public interest” to
protect. Whistleblowers from the corporate sector

in South Korea are still not fully protected. They can
experience backlash and continue to suffer from
cultural stigma.>*®

INADEQUACIES IN ENFORCEMENT
SYSTEM

There have been very few prosecutions for foreign
bribery in Korea. The investigation and prosecution
authorities do not receive adequate resources, which
means that dedicated staff cannot be retained.5* In
addition, these departments do not coordinate their
work effectively. Private corporations are not well
informed about the offence of foreign bribery and
many companies do not have adequate internal
controls to prevent and detect it, despite the revision
of the Commercial Act to introduce a new compliance
officer system. In addition, South Korea has yet to find
effective ways to facilitate reporting by the tax authorities
of suspicions of foreign bribery uncovered in their tax
audits. Korea adopted guidelines in 2013 requiring
foreign bribery cases detected through tax audits to
be referred to the National Tax Service Headquarters,
which would in turn share non-tax related information
to other law enforcement agencies through the new
consultative body. However, it does not appear that
the transfer of this information has been undertaken
on a systematic basis.%®

INADEQUACIES IN MUTUAL LEGAL
ASSISTANCE

Korea has legal barriers in place that prohibit the
spontaneous sharing of suspicion of foreign bribery
with criminal law enforcement authorities. 5

RECOMMENDATIONS

e Improve public access to enforcement information.

e Increase resources dedicated to enforcement of
foreign bribery regulations, and demonstrate
greater commitment to investigating and
prosecuting the offence.
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e Educate South Korean businesses about foreign
bribery and provide adequate protection for private-
sector whistleblowers.

¢ Encourage companies to adopt internal controls
where possible.

¢ Improve systems to facilitate reporting by the tax
authorities on suspicions of foreign bribery.

e Provide more specific training in the detection
of foreign bribery and corresponding reporting
obligations among external auditors.

LITHUANIA
Limited enforcement

INVESTIGATIONS AND CASES

There are no reports of foreign bribery cases initiated
in Lithuania, but there are two ongoing investigations.55?

The first investigation, commenced in 2016 by the
Special Investigation Service (STT), alleged that the
son of the owner of a Lithuanian aircraft engineering
company bribed a US army officer to secure a helicopter
maintenance contract. The investigation stems from

a request for mutual legal assistance (MLA) by US
authorities.®®® The other investigation, also commenced
in 2016, involves a Lithuanian frozen food company
alleged to have bribed the head of the regional office
of the Federal Service for Veterinary and Phytosanitary
Surveillance of the Russian Federation in Kaliningrad.
The company allegedly sought approval to continue
exporting food products to the Russian Federation,
despite the detection of contamination in its

previous exports. 5%

TRANSPARENCY OF ENFORCEMENT DATA

Enforcement data is published by the General
Prosecutor’s Office (GPO) for national criminal cases,
but not for foreign bribery cases.%%® A sea